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FORECLOSURE WORKOUTS
By

Rick S. Cowle, Esq.

MY BACKGROUND

In 1991, at the age of30, I found myself facing foreclosure. I was nine months
behind on my mortgage, the bill collectors were calling day and night, and I saw no
way out. At the time, the value of my home had fallen to $185,000.00, which was

$65,000.00 less than the $250,000.00 that I owed. In an attempt to avoid
foreclosure, I was able to negotiate a settlement with my first and second
mortgages, whereby the home was sold and all of my closing costs were paid
(including my I.R.S. debt). Most importantly, I was able to get the bank to forgive
the $65,000.00 in remaining monies that were owed to them. That experience
brought about the birth of my foreclosure workout business.

This ís my slory...

In 1986, I obtained my realtor's license and began to sell vacant land to
builders and developers. The market was hot and, a|27 years old, I was making a

six figure income. I subsequently purchased a luxury condominium in Yorktown
Heights, complete \¡/ith 2 fìreplaces (one in the bedroom), a Jacuzzi, and a
greenhouse window in the kitchen. The unit cost $265,000, and I financed
$195,000. Unfortunately, right after I closed on my property, the stock market
crashed. This had a ripple effect in the real estate market and within a year, the
building boom came to a screeching halt. Unfortunately, so too did the demand for
vacant land.

My income began to dry up, but my expenses seemed to be going the other
way and continued to escalate. I started to live off credit cards and credit lines in
order to maintain my expenses, including my mortgage. I took out an equity loan
from my condominium, which pushed my total outstanding mortgage to around



$250,000. The funds from the loan were quickly absorbed on bills, and I soon fell
behind on my mortgage obligations.

In an attempt to avoid foreclosure, I listed my condominium for sale with a
realtor. After nine months of missed mortgage payments and numerous threatening
default letters about a pending foreclosure, my realtor finally brought me a buyer
who was willing to pay $185,000. This offer was much less than what I owed the
banks. However, I was able to negotiate a deal with my Ienders whereby they
would accept the net proceeds from the sale as a full settlement of my outstanding
debt. In other words, I was forgiven approximately $65,000.00 in debt, and I
was able to âvoid foreclosure. My credit report showed that the loans were
settled.

A business was born,..

As a result of that experience, I started a business under the name of Source
Properties, Inc., which specialized in assisting those who are either facing
foreclosure or perhaps going that way in the near future. Since then, I have
completed hundreds of workout transactions. My story has been published in
numerous newspaper articles, and I have been interviewed on local radio shows.

My story contìnues.,,

In 2000, I attended to Pace Law School at night and graduated cum laude in
2003. I was admitted to the New York and Connecticut Bars, and opened up my
own general practice Iaw firm in Carmel, New York. I currently handle real estate,
wills, matrimonial, adoptions, litigation, bankruptcy, and other various types of
cases.

Around the summer of2006, I began to receive calls again from people who
were facing foreclosure. Realtors with whom I had previously worked,
remembered my name, Iooked me up, and asked if I would still be willing to help
their clients. Presently, my office is quite busy assisting these clients who are
about to lose everything. Ironically, I have come full circle and once again, I am



performing workouts. In some cases, I am additionally filing Bankruptcies on my
clients'behalf.

II. SOME FREOUENTLY ASKED OUESTIONS ABOUT
FORECLOSURE AND BANKRUPTCY

1. What is meant bv a Note and MorÞage? When a ba¡k lends money on real

estâte, they wil I typically have the borrower sign a mortgage and a note in case the payments

a¡e not made. The Note is essentially a personal guarantee by the bonower to the bank
that the payments will be made. If they are not made, the bank can go after the
bonower's personal assets or income. The mortgage is the lendet's security intercst in the
real estate. If payments are not made as promised by the bonower, the bank can foreclose
or forcæ a sale ofthe real estate in order ûo obtain the monies that they are owed.

2. What is Foreclosure? Foreclosure is ajudicial process that banks c¿ll use in
order to force a sale of real estatg tÌìat they have a mortgage on when the borrower has

defaulted on his payments. While ttre legal procedure is different for each state, in New
York, the process is highly regulaæd by ttre courts and can only be followed ifa bor¡owe¡
does not make his mortgage payments. Typicall¡ a bank will not even start the legal
foreclosure process until at least two to t¡ree payments are mised. The process in New
York typically takes eight to tr¡¡elve months ûom the staf of the fo¡eclosure action ûo the
time when the bank can begin o sell the home. However, the bonower has the right to pay
offthe mortgage and redeem his property anlime prior to the foreclosure sale.

3. What is a Deficiencv Judqment? If a property is sold by the bank at
fo¡eclosu¡e and the sale proceeds do not frrlly pay offthe outstanding mortgage and fees, the
bank can obtain a deficiencyjudgment against the bonower. The bank must go back !o cou¡t
and prove that there a¡e still monies due to them. If the statute of limitations has not run out
(ninety days from the date ofthe sale), and the court concu¡s wittr the banlq ajudgnent will
be issued. The judgrnent is valid for ten yean, and can be renewed for another ten years.

Any property or wages that the bonower obtains in ttre futu¡e is susceptible to thejudgrnent.

4. How can I prevent Foreclosure and Deficiengv Judgments? One option
that is available to prevent a foreclosure or deficiency judgment is called a foreclosure
workout. If a person is behind in his or her mortgage payments, has no assets, and the



propefty value is below the mortgage balance, he or she can do a foreclosure workoul This
is a process whereby, the property is sold at whatever price the market will bea¡ and a de¿l is

made with the bank to accept the proceeds of ttre sale as full settlement of the note and

mortgage. This will avoid foreclosure and prevent the bank ûom obtaining a deficiency
judgnent against the bor¡ower.

5. Can anv measures be taken ifthe client wants to keep his home but has
fallen far behind on his navments? Oftentimes, people will undergo a difficult time
whereby ttrey lose ajob, contract a serious illness, or experience ma¡ital problems which
can result in long periods of missed mortgage payments. Although these people can

probabþ afford ûo resume their regular monthþ payments once tlre crisis is over, they are

unable to catch up with the large amount of arrears. In order to prevent foreclosure, the
banks will t¡picalþ woft out deals with the bonower. Two such arrangements arc described

below:

(a) Forbearance Asreement - sometimes the banks will structure a
forbearance agreement whereþ the borrower is allowed to pay the a¡rea¡s in
payments along with her regular monthly mortgage. Forbear¿nce agreements are

typically made over an eighteen to ttrþ-six month period.

(b) Re-modification Agreement - here, the bank will øke all of the
arrears owed, add them to the mortgage balance, and make a new mortgage. Thus,

the bonower will have a new loan, which includes all ofthe monies owed stretched

over a thi4y yeæ period with a new interest rate. Frequently, the pa)rynent on the

re-modifred mortgage will be aÇ or below, the monthly payments the bor¡ower had

on the original loan.

6. What can be done if the bank refuses to negotiate? If the bank either

refuses tro negotiate, or the deal they offer is not acceptable, there are still some options that

a¡e available. Atthough the client will probably want ûo avoid bankruptc¡ it may be a
necessary tool ø prevent the loss of his home or to deflect a deficiency judgrnent against
him.



Itr. CHAPTERT&CIIAPIER13BANKRI]PTCYDEFÏNED

1. Chapter 7 Bankruptcy. Chapter 7 Banlcuptcy involves the liquidation of
one's non-exempt asæts in order to pay back as much debt owed as possible. Any debts that

are not paid back from ttre lþidation, including deficiency judgrnents will be discharged.

Typically, a debtor who has no assets will end up with what is called a Liquidating 7, where
all debts are liquidated. A debtor c¿n re-affirm or keep palng certain debts, sucb as a
modgage or a car loan, ifthere is no equity in ttre asset and the payments arc current.

2. Chapter 13 Bankruptcv. Chapter l3 Bankruptcy is typically utilized
when a debtor has assets (such as a home) that he wants to keep, but he is either
behind on the mortgage payments or his asset has equity. The court will süucû.üe a

monthly payment plan based on the client's amounts of equity and his outsønding debr
Although a three-year plan is allowed by code, the court can approve a plan for a five-
year period based on each individual situation.

IV. PROCEDURES IN BANKRUPTCY FILING

The following steps are an integral part ofthe Bankruptcy process:

l. Credit Counseling. Prior to filing for Bankruptcy, the client must
take an approved Credit Counseling Course and provide hjs or her attorney with a

Credit Counseling certificate. The course takes about an hour, costs around
$50.00, and can be taken via phone or onJine.

2. Filine, During the intake session, the attorney enters the client's
information into its proper format via computer. It is then reviewed for errors and

subsequently filed with the court. All bankruptcy filings in the Southem District of
New York (i.e., Westchester, Putnam, Rockland, Orange and Dutchess Counties)
are no\ry frled electronically via the Intemet. The electronic filing provides the
client with instant relief from harassing creditors, because once the filing is

completed, an automatic stay is instituted for all collection efforts. The court will
then send a letter to each creditor notifuing them about the bankruptcy, and alerting
them that the stay is in effect. After filing, a hard copy version of the form will be



printed and must then be signed by the client. Once completed, the signed form
will be kept in the client's file and a copy is sent to the Bankuptcy Trustee.

3. 341 Meetine, The court will send a notice to all interested parties
once the 341 Creditor's meeting has been scheduled. Upon notification, the
attorney must confirm the receipt ofthe notice, and inform the client that he or she

will need to attend the meeting. In simple bankruptcy cases, the creditor meetings
are quite uneventful and do not last more than three to five minutes. Usually, the
creditors do not attend these meetings and the Trustee speaks to both the client and
the attomey about the case. Once the Trustee ascertains that the filing is legitimate
and there are no non-exempt assets for the estate, he or she will end the meeting.
The attomey should then inform the client that in approximately ninety days, he
will receive a discharge of all of his dischargeable debts that were not reafïirmed.
Until that time, the automatic stay is still in effect, and the creditors are still stayed
from attempting to collect their debts from the client.

4, Financial Management Course. In order to receive a discharge, the
client must take an approved Financial Management Course and provide his or her
attomey with a Financial Management Certificate. The Course can be taken via
the same avenue through which the Credit Counseling Course was taken. Those
clients filing for Chapter 7 must complete the Financial Management Course
within forty-fÌve days after the first scheduled 341 Meeting. Chapter 13 filers must
complete the course prior to making all oftheir scheduled plan payments.

5, The Discharge. In Chapter 7 cases, the court will issue a discharge of
the bankruptcy within approximately ninety days after the 341 meeting. This
means that the client is no longer financially responsible for any of the debts
scheduled on the bankruptcy filing. The court will issue a discharge letter with
final decree and send a copy to all parties involved, including the creditors. Once
the office receives the discharge with final decree, a copy will be sent to the client
with an explanation ofwhat the discharge actually means.

Chapter 13 debtors will receive a discharge at the completion of their plan,
which can be anywhere from thifry-six to sixty months from the first payment. It
should be noted that these cases will involve more meeting time in order to
determine an acceptable plan and to properly execute it. This also entails an



additional court appearance, called a Confirmation Hearing. Therefore, legal fees
should be structured accordingly to reflect the extra time needed.

6. A Final Word About Bankruptcv. After filing numerous
bankuptcies, I have come to realíze that the process is incredibly stressful and
traumatic for most clients and their families. As a result, I always try to make the
experience a little less mysterious and to allow my clients the opportunity to
endure the process with support and empathy. Above all, I strive to find a way to
help my clients weather this most diffrcult time, while allowing them to keep his
dignity intact.

V. ß YOUR CLIENT FACING FORECLOSURE?

Short Sales Can Provide a Viable Solution

Many people are experiencing severe financial problems as a result of
divorce, illness, job loss, or poor money management. If these people cannot
become current on the mortgage, or work out an altemative settlement with the
bank, they will eventually lose their property through the foreclosure process.

There are alternatives to foreclosure, and the attomey can be the vehicle by
which a viable solution is offered. If a property is worth less than what is owed,
and the homeowner has a legitimate hardship, a short sale may be an option. This
is a process whereby the property is sold at or below market value, the closing
costs are deducted, and the bank is given the net proceeds as a full settlement. In
other words, the homeowner will not have to compensate the bank for the
remaining balance. Upon completion ofthe transaction, the lending institution will
then discontinue the foreclosure action, and will report the loan as either a settled
account or as settled less than full. It is a way for clients to avoid both foreclosure
and bankruptcy. In most cases, they do not even have to bring their checkbook to
the closing table.



VI. THE SHORTSÄLEPROCESS

The short sale process can be initiated at almost any stage of the foreclosure
proceedings, but it becomes exceedingly difficult as the foreclosure sale date
approaches. The following is a step-by-step synopsis ofthe short sales process that
an attomey must undertake:

1. Oualifrine the client. It is incumbent upon the attomey to first
qualify the client as a short sale candidate through a careful screening process. By
determining immediately whether this avenue is a viable solution, the attomey
saves valuable time and avoids over-inflating the hopes of the person in need. In
that regard, the individual must meet the following criteria, which have been set

forth by most lenders that I have dealt with over the years:

(a) The client must have a hardship that puts him in a position
whereby he can no longer make his mortgage payments. Typical hardshþ
situations include, but are not limited to: loss of job, divorce, medical
problems, unexpected expenses and job relocation.

(b) The client must be in a situation whereby his expenses exceed
his income, which results in an inability to make his mortgage payments.

(c) The client must be behind on his mortgage payments (typically
by at least ninety days).

(d) He must be insolvent (assets are less than liabilities).

(e) The value of the property must be below what is owed to the
bank.

It is important to remember, however, that before dismissing a prospective
client for failure to meet the criteria, the attorney should not take the individual's
answers at face value. OÍÌentimes, deeper probing will reveal more intricate
problems that can be used to justify a short sale. In any event, the attorney may be
required to find some creative altematives and will have to hone his negotiation
skills. I have included some anecdotal examples below.



2. What hapoens when a client savs he doesn't have a hardship. but
he seems to meet the other criteria? If there is truly no hardship, the bank will
not help the borrower, because the banks believe that there are too many other
people who really need their heþ. However, many times, I have discovered that
by questioning the client in great detail, a hardship may be uncovered that the
client had not really considered. For example, I recently met with a young woman
who purchased an investment property in a depressed neighborhood. She had not
carefully researched the area prior to her purchase, and when she discovered the
true nature of the area, she was too frightened to live in the house. Instead, she
chose to continue to live with her parents. At first impression, it seemed as if she
was merely experiencing buyer's remorse after purchasing the house, and decided
to stop making the mortgage payments without sufficient reason.

However, upon further questioning, I discovered that she had tried to rent
out the home, but the tenants alternately would not pay her, or they would trash the
house. Neighborhood drug dealers and vandals then began to break into the empty
home and use it for a hang-out. Broken windows and citations from the local
municipality became a regular occurrence. All of those additional expenses,
coupled with the lack of rental income, made it impossible for this client to pay her
mortgage.

Once I had obtained this background information, I was then able to use it as
justification ofa hardship for her. Had I not questioned further, I would have sent
her away without hope.

income? If a borower has adequate income to pay his expenses, including the
subject mortgage payments, the bank will not entertain the possibility of a short
sale. However, many times, the client does not properly analyze his financial
situation, and a more in-depth investigation is needed to determine whether he is a
candidate. For example, I have a client who recently split up with her husband and
moved back home with her mother. She is working and has a good salary. During
our initial interview, it to me appeared that even without her husband's financial
assistance, she could make the mortgage pâyments on the empty house, because
she was living rent-free with her mother.

However, upon further investigation, I ascertained that she was giving her
mother money to help with the household supplies, food, utilities, etc.
Furthermore, she revealed that she would not be staying with her mother
indefinitely. I thought that perhaps an allowance could be made for rental
payments, which would be required by her in the near future. In this light, my

J.



client's expenses really did exceed her income, and she may very well qualifu for a

short sale.

4. What happens when the client's expenses exceed his income. but
he is current in his mortgage pavments? If a borrower is cunent in his mortgage
payments, the bank will not help him even if his expenses exceed his income.
Many times, clients are in a situation whereby their expenses exceed their income,
but they remain current in their mortgage payments by draining savings, accessing
credit lines, borrowing from friends or relatives, or even borrowing from
retirement accounts. In those situations, I advise the client to stop mak¡ng
morlgage pq)menfs. I do this with confidence, because I believe that a borower
whose expenses exceed his income has no obligation to do any ofthe aforesaid in
order to make his mortgage payments. If the client in that situation continues to
make mortgage payments, eventually the source of funds will dry up and the client
will find himself in a deeper hole, and may have dragged a relative or two down
with him. Once a few months of non-payments have passed, I find that the banks
suddenly become very responsive to negotiation.

5. Can a short sale be performed when the client owns other real
estate or assets? Ifa client has assets, the bank will be in a position whereby they
can foreclose on the subject property, obtain a deficiency judgment and recover the
loss by going after all ofthe client's assets. However, just because a client has

another house, that second residence may not necessarily be considered an asset. It
must first be determined what the property is worth in today's market, and how
much is owed. A conside¡ation in that exercise is the Homestead Exemption,
which is now valued at $50,000.00 per person on one's primary residence.
According to that exemption, even if there is $100,000.00 worth of equity in a
property that is owned by a husband and wife, a bank cannot touch that equity to
collect on any defrciency judgment, and the client may qualiff for a short sale.

Recently, I closed on a short sale in which my client took a job relocation
offer, put his house up for sale, and moved to California. He and his wife then
purchased a house in California, using a 90% mortgage. They still owned the
house in New York, which they could not sell even after having it on the market
for over a year. Since they could not maintain mortgage payments on both houses,
they went into default on the New York house, which was worth around $425,000.
By that time, they owed approximately $525,000.00 to two lenders. In this case, I
was able to negotiate a short sale whereby the first mortgage was paid in full, and

the second mortgage accepted approximately $100,000.00 less that what they were
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owed as a full settlement. My client avoided foreclosure without any further
obligations to the bank, and kept his new home in California.

6, Can a deal be made with the bank if the client has a large salarv
or non-exempt assets? Even if the borrower is a high-income eamer or has

available resources to pay back the bank, deals can sometimes be made. I recently
closed on a short sale transaction in which the clients were both working and they
earn a total of S 100,000.00 per year. They also had a massive amount of debt and

a number of set-backs which qualified them for the short sale. However, the loss
to the bank was well over $120,000.00, and the bank was not about to let these
high-income earners walk away from this debt completely. Therefore, a deal was
made whereby the bank conceded to the short sale with the stipulation that the
borrowers sign a non-interest, twenty-year, unsecured promissory note in fhe
amount of $60,000.00 with payments of $250.00 per month. The bank let my
clients offthe hook for the remaining $60,000.00, and a foreclosure was avoided.

7. Retainine the Client. As with all legal matters, a client must be
retained prior to performing any legal work which v/ill generate a fee over
$3,000.00. When retaining a workout client, I try to obtain money upfront,butin
some cases, I will offer payment arangements to clients who are having difficulty
in coming up with the entire fee. In situations where the client cannot pay
an),thing, I waive the initial fee altogether. The balance ofthe fee is paid as a legal
fee by the bark, if and when the transaction closes. In addition to my retainer
agreement, I have the client sign an authorization. This document allows my office
to communicate with the bank on my client's behalf and to negotiate with the
realtor as well. I have included a sample Short Sale Retainer Agreement and
Authorization as Exhibit A.

8. Initial contact with the bank. Once the client is retained, contact
should be made immediately with the bank via phone or fax. The department that
typically handles workouts goes by different names, depending on the lending
institution, but it is usually called the Loss Mitigation Department, or the
Workout Department. It is important to get a fax number and the name of a

contact person right away. Once a fax number for the correct department has been
obtained, the client authorization should be faxed to them, along with a request for
a fìnancial package. It should be noted that the foreclosure process will still
continue and will typically not be stopped until an acceptable deal has been
submitted to the bank. See Workout Package Request Letter, attached as Exhibit
B.



9. Marketine the home. If the property is not listed for sale, a realtor
must be found who is capable and willing to handle a short sale. The property is
then listed for sale, and it is imperative that the following language be included in
the listing agreement: "all deals are subject to the Seller's Bank's approval". If
there are any special codes in the local MLS system regarding foreclosure
situations, these codes must be utilized. If the property has already been listed for
sale, make sure that the said language and MLS codes are incorporated in the
listing. The aforesaid additions will protect the seller from being sued for a
commission in the case where a full price offer is brought to him and his bank
refuses to grant a short sale. It also protects the listing broker from being sued by
another broker. The property should be priced at or slightly below market value,
or near what is owed. Frequent price reductions should be taken until a realistic
offer is received.

The realtor must be instructed to call the attorney with all reasonable offers.
The attomey, in turn, must rely upon the expertise of the realtor in order to
determine if an offer should be accepted. One ofthe big problems with short sales
is the bank's long approval process, which can typically take eight to twelve
weeks. Therefore, one does not want to submit a deal to the bank that will be
ultimately rejected after tying up the property for an eight-to-twelve week period
of time. To that end, the attomey must depend heavily upon the realtor's
knowledge of the marketplace. The goal is to be certain that whatever price is
negotiated, it will ultimately be accepted by the bank. Once a price is agreed upon,
a Realtor's Purchase Memo is drawn up and submitted to the attomey for contract
preparation.

10, Home Equitv Theft Protection Act. Any contract that is prepared
for a short sale should be in compliance with the Home Equìly Thef Protectìon
Acl. This act was designed to protect homeowners who are in foreclosure from
losing equity in their homes due to unscrupulous investors. The Act came about as

a result of situations where investors were offering to pay off homeowners'
mortgages that were being foreclosed upon. Those investors would loan money in
exchange for the deed to the property, with the promise that the homeowner could
later purchase the property back.

An example of this situation might be an elderly lady owning a 5500,000.00
Brownstone in Brooklyn, which had only a $40,000.00 mortgage left on it. The
woman's husband had passed away, and she had fallen behind in her mortgage
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payments due to the lack of her husband's income. The friendly-looking investor
who reminded the elderly lady ofher grandson offered hope.

He told her that he would pay off the $40,000.00 mortgage in full, and give
her an additional $25,000.00 in cash. In order to secure this generous offer, the
$500,000.00 Brownstone would have to be deeded over to the investor, and the
lady would simply pay rent to him. She would even have an option to purchase the
home back within a two-year period. It seemed like a great deal - she would avoid
foreclosure, acquire some spending money, have adequate funds to make her
monthly expenses, and remain in her home.

Of course, the extra $25,000.00 would not last long, especially if the
compassionate lady's real grandchildren received word ofthe $25,000.00 windfall,
and then proceeded to reveal to Grandma all the details oftheir frnancial woes.

Sadly, if this elderly lady missed any rental payments, the unscrupulous
investor would simply evict her, and would then own a $500,000.00 property
which was purchased for $65,000.00!

However, the Act does not apply to situations where the property is being
purchased for a primary residence. The¡e are also numerous other situations where
the Act does not apply. In fact, in a short sale transaction, there is not supposed to
be any equity in the property; thus, the Act will most likely not apply. However, in
order to cover all bases, there are some simple things that the attomey can do when
drafting the contract in order to remain in compliance with the Act. For instance,
the contract should be drafted in twelve-point bold, and contain a five-day Notice
of Cancellation. I have attached a Notice of Cancellation that complies with the
Act as Exhibit C.

11. Draftine the Workout Sales Contract. The Contract of Sale,
incorporating the said Home Equity Theft Protection Act language and format,
should be constructed based on the realtor's Memorandum of Sale. The contract
should be written in a standard real property format, but must have language in it
which makes it clear that the transaction is conditional based upon the Seller's
Bank's approval. The last thing the attomey wants is for his client to be forced to
sell his home at a price which is below what is owed, even if the bank is not
willing to take a hit. Without that language in the contract, the attomey leaves his
client open to a lawsuit involving specific performance. The following is an
example of the language that the attomey can use in the workout contract in order
to protect the client:

13



It is understood by all parties in this transaction that the total
encumbrances on the subject property, plus the Seller's closing costs may exceed
the purchase price of the properly. It is further understood that ín order to
complete this transaction, the Seller's attorney must negotiate a settlement with the
Seller's lending institution(s) and other creditors, whereby they will accept less
lhan what is owed on the Seller's outstanding obligations to them. It is also
understood that these negotiations may take considerable time, and there is no
guarantee that they will be successful. Furthermore, there is no guarantee that the
Seller will be able to complete this transa.ction. í the said negotiations are not
successful, the Purchaser's down payment will be returned to him, and there will
be no further obligations betyveen the parties. Lastly, it is understood that the
Seller's attorney is hot a parly to this transaction, and the Purchaser will hold him
harmless in regard to any success or failure of the said negation process.

Once the contract is completed, it should be transmitted to the Purchaser's
attorney, along with a request that he order the title report on a "rush basis." Title
is needed in order to determine what liens and encumbrances must be negotiated in
order to make the short sale process a success. This is because it is the attomey's
responsibility to make cert¿in that all mortgages, taxes, liens, judgments and other
encumbrances are satisfied prior to closing.

12. Document Pre-Sign Meeting. When the contracts are returned to the
attorney signed by the Purchaser, the client should be brought into the office for
signing of the documents. Much can be accomplished at that meeting. The
attorney should have the client bring all of the necessary documents required for
the short sale such as: tax returns, pay-stubs, bank statements and other papers
required by the bank. The financial statement should also be prepared by the
attomey at the meeting based upon the figures provided by the client. Care must
be taken in completing out this form, because the bank will rely on it to determine
the financial condition of the bonower. Remember that the bank wants to confirm
that the borrower's expenses are higher than his income, and that he doesn't have
any viable assets.

The package must also contain a detailed Seller's hardship letter. This letter
must describe: the Seller's difficulties, how his hardship occurred, and what his
situation is at this moment. The attorney can assist in drafting that letter at the
meeting if the client has difïìculty composing it. In addition, the closing documents
(Deed, TP-584, RP 5217 and P.O.A.) should be prepared prior to the meeting and
signed by the client. I suggest that the closing documents be pre-signed for a
number of reasons. First of all, these closings are not pleasant for the clients, and
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since they are losing their homes, and they will not be receiving any funds from the
closing, they are rarely motivated to attend. Pre-signing expedites the process and
ensures that the documents are ready to go in case the client cannot be present.
Finally, short sale clients can sometimes be difficult to reach due to family
problems, depression or illness, and once the deal is approved, it must close
immediately.

13. Title Review and Net Sheet Preparation. Review of the title report
and preparation of the Estimated Net Proceeds sheet is one of the most critical
steps in the short sale process. If the attomey misses any outstanding taxes,
mortgages or obscure liens/judgments on the title, the transaction will be a disaster
and may ultimately never close.

The attorney must first determine how many mortgages are on the property,
and ifthere are any hidden liens, judgments or tax liens. Ultimately, each creditor
must be satisfied in some way in order to transfer the property. In addition, it must
be determined if any real estate taxes are owed. Based on the aforesaid, the
attorney needs to calculate how much money is needed for each creditor and how
much will be necessary to pay all ofthe closing expenses including the legal fee
and real estate commission. If there are junior mortgages or judgments on the
property, it is most likely that they will have to settle for a fraction ofwhat is owed
in order to make the deal work. In fact, I have encountered many situations where
second mortgage holders took 10% or less of what they were owed in order to
avoid foreclosure. This is because junior mortgages will get wiped out in a

foreclosure sale that does not generate enough funds to pay the first mortgage
holder. So, once I explain these facts to the second mortgage holder, I am better
able to convince them that accepting something is better than receiving nothing.
Once the aforesaid is determined, the attomey must prepare an estimated HUD, or
Net Sheet, elaborating all of the expenses that need to be paid, including monies
going to judgments and/or junior liens. The bottom line of the Estimated Net
Proceeds sheet will show how much the bank will net from the short sale.

14. Workout Submission. After meeting with the client, and the
contracts are fully executed, the financial package is prepared, and the Net Sheet,
or HUD, is created, the complete package must then be submitted to the Seller's
bank and to anyjunior lien holders and judgnent creditors. The bank loan number
must be printed on each page, and then the full package is usually sent via
facsimile to the bank. It should be noted that the foreclosure process usually
continues even though a short sale package is submitted to the bank. However, the
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banks have become more open to stopping foreclosure sales if a viable workout
proposal has been submitted to them. See Workout Submission letter, Exhibit D.

15. Proiect Lifeline. There is a program that hasjust been introduced by
the Bush Administration called, "Project Lifeline". This is a voluntary program
that a number of banks have joined, which freezes the foreclosure process for thirty
days while the homeowner in foreclosure tries to work out a deal with his bank.
This program does not apply to borrowers in bankuptcy, or where a foreclosure
sale is already scheduled, or for vacation or investment properties.

16, Follow-uo. At this time, the attomey must follow-up in order to
ensure that the package was received. It is critical to make a complete duplicate of
the package since, in my experience, the banks have been known to frequently lose
or misplace them. Don't be surprised if the same package is requested to be
shipped to the bank numerous times before someone acknowledges that it has been
received. Please realize that banks are large organizations v/ith many departments
in many locations, and they have thousands of submissions coming in each week.
I recommend that each call be documented, along with the date and name of the
department and representative with whom you spoke.

Once the bank has received the package, the processing time will typically
take eight to twelve weeks. But this does not signal a time to relax and wait. In
fact, the attomey must become most diligent now, because it is critical to begin the
follow-up calls with the bank on a regular basis, to ensure that the file does not get
"buried." However, there must be balance in the follow-up process. On the one
hand, the attorney needs to be persistent, but he must be careful not to make an
enemy of the rep at the bank. Each representative is handling hundreds of files and
the last thing the attomey wants is to have his file ending up at the bottom of the
pile or, worse, in the shredder. I seem to get the best results by being a "nice pest".

17. The Appraisal. Once the file has been assigned to a negotiator, or
workout specialist, he will order an Appraisal, or Broker's Price Opinion. This is
another critical step in the process. Since the banks are typically out-of-state, they
will rely heavily upon the results ofthe Appraisal. Remember that the banks don't
trust the realtor, they don't trust the bonower, and they certainly don't trust the
lawyer. But they d¿ trust the appraiser. Ifthe value ofthe property comes in at or
below the selling price, the chances are good that the short sale will be approved.
If the appraisal comes in higher than the selling price, the deal will most likely be
rejected, and the bank will then demand more money for the property. There is
nothing more frustrating and disappointing than going through the whole short sale
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process and investing many hours of precious time and energy, only to have it go
down the tubes because of a high appraisal. Remember that the discussion about
the value of the property should have taken place between the realtor and the
attomey early on when it was decided whether to proceed with the offer or not.

One of the problems with out-of-state banks is that they typically hire
appraisers from out of the market area who may not be familiar with the local
market. I find it helpful to make myself the contact person for the appraiser. This
way, I can conduct a conference call between myself, the appraiser, and the realtor
so that the details of the transaction and of the property condition can be discussed
clearly. For instance, the appraiser might never know that the pipes ofthe home
had all frozen up and that the furnace needed to be replaced, or that there is a toxic
waste site located across the street, and that is the reason why the selling price is so

low. I always request that the realtor make anangements to meet the appraiser at
the property and, as a courtesy, provide the appraiser with some comparable home
sales in the area. Once the bank has completed the appraisal of the property, the
negotiation process will begin.

18, Negotiation Process. This is yet another critical step, and may
encompass more than one party if the mortgage has P.M.I. insurance on it. If the
loan is a VA or FHA loan, the attomey should familiarize himself with the strict
guidelines provided by those agencies. The negotiations may last several weeks,
and will include some interfacing \'/ith the client if the bank requests any
participation. If the borrower has any means to pay back some of the difference,
the bank may insist on having the borrower sign a small non-interest promissory
note. Make sure that all of the expenses in the HUD or Net Sheet are going to be
paid by the bank before agreeing to any deals. These transactions are almost
always negotiable, so the attomey should become determined during this process.
If the negotiator is unwilling to negotiate, or is being unreasonable, I recommend
speaking with his supervisor. If the supervisor is also inflexible, keep going to the
top until contact is made with someone who is willing to listen. There have been
many situations where I have doggedty gone up numerous levels of management
until I found someone who was reasonable and who cared. In some cases, I was
even forced to contact the NYS Banking Commission because the bank was not
acting properly. However, always remember to be a "nice pest" - not an

"aggressive louse."

19, The Approval. Once an acceptable deal has been agreed upon, the
bank willtypically fax a Short Sale Approval Letter, or Demand Letter. Make sure
that the net proceeds on the letter are what was agreed upon, and will be adequate
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enough to pay all ofthe necessary expenses to close the transaction. In addition,
always make certain that the bank is taking the net proceeds as full selllement of
lhe note and the mortgage. If the bank is agreeing to release the lien only, or
satisfy the mortgage only, the borrower will still be on the hook for the note. In
some cases, this may be the best deal that the bank is willing to offer. Sometimes,
however, ifthey are pushed hard enough, they will agree to satisfy the note.

Many second mortgage companies are now taking a small percentage of
what they are owed as a settlement in the short sale process. However, they are not
satisrying the note, which leaves the client open to a subsequent suit forjudgment.
Since the statute of limitations for breach of contract is six years, the client may
end up being sued for a judgment by the second lien holder or its assigns many
years after the transaction is closed, However, it has been my experience that the
banks typically don't pursue these judgments, and even if they do, the client can

always protect himself later by filing for bankruptcy. If that is the case, remember
that a foreclosure was still avoided, and that if the deal had gone to foreclosure, a//
of the banks would have been able to go after the borrower for the deficiency
amounts.

20. Pre-Closing. Once the approval letter is received, it must be faxed to
the title company for approval. The approval letter should state that, .rupon

receipt of the net proceeds, the bank will cancel the Lis Pendens, discontinue
the foreclosure action, vacâte the judgment of foreclosure, and satis$ the note
and mortgage,". The attomey for the Purchaser must then be contacted so that
closing can be scheduled. Make sure that the client has pre-signed the closing
documents prior to the closing. Make sure also that all of the conditions in the
bank's approval letter have been satisfied. Many times they will require that the
HUD be approved prior to closing - sometimes up to seventy-two hours before.
Be sure that the HUD follows the approval letter to the letter, and tracks the
expenses submitted on the original HUD or Net Sheet. The trick is to show $0.00
proceeds to the Seller, and have the expenses on page two equal \¡r'hat \¡/as

approved by the bank.

21. The Closine. If the attorney was diligent and meticulous enough to
work out deals with all of the mortgage(s), liens and back property taxes, the
closing will go smoothly. This means that the attomey has already made certain
that there will be adequate funds to pay all of the expenses and closing costs after
the mortgage(s) and lien holders. If there are any excess funds due to prepaid
taxes, they must be added to the net proceeds that the first mortgage holder had
agreed to. This should result in the HUD still showing a $0.00 balance to the
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Seller. Otherwise, the closing will be conducted in quite the same way as any
other real estate trânsaction. By being prepared, the attorney should experience a

stress-free closing, which results in a positive outcome for all parties involved.

VII. THE PHÄNTOM TAX

Beware ofthe Phantom Tax. This is a obscure tax which is based upon the
discharge of debt that is being considered as income. Lenders or creditors who
agree to discount the amount of monies owed to them are required to issue a 1099
to the borrowers for the amount of money which was forgiven. For instance, if the
original balance was $100,000.00, and the bank agreed to accept $10,000.00 as a
full settlement, they would then issue a 1099 for $90,000.00. So even if the
borrower was unemployed that year, he would be issued a 1099 which stated that
his income was $90,000.00, and he would be required to pay income taxes on that
amount.

1. The Government to the rescue? On October 4, 2007 , the H.R. 3648
Mortgage Forgiveness Debt Relief Act of2007 was introduced. The bill provides
a permanent exclusion from income for discharge of debt for up to two million
dollars of indebtedness. The Act requires that the indebtedness be secured by a
principal residence and is used for the acquisition, construction or substantial
improvement of the principal residence. Unfortunafely, this Act does not cover the
large percentage of borrowers facing foreclosure. This is because most borrowers
had re-financed their mortgages, or taken out equity loans or second mortgages to
pay back a higher interest rate loan, or pay off credit cards or bills. If the monies
were not used for the purposes required by the Act, the borrower will not be

shielded by the Act from having the discharge ofdebt count as gross income. See

a more detailed description ofthe Act, attached hereto as Exhibit E.

2. Section 108 saves the dav. Sec. 108 of the IRS Tax Code will save

the borrowers in most cases from having discharge of debt count as gross income.
This statute states that, "gross income does not include any amount which (but for
this subsection) would be includable in gross income by reason of the discharge of
indebtedness of the taxpayer if... the discharge occurs when the taxpayer was
insolvent." The term "insolvent" refers to the excess of liabilities over fair market
value ofassets. Another words, the taxpayer owes more than he has. The majority
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of clients who could be assisted with short sales are usually in a situation wbereby
they will be considered insolvent. This statute takes effect, regardless of whether
the mortgage monies were used for property that was a primary residence or an
investment property, and also applies to discharge of other indebtedness such as

credit card debt. See Sec. 108, attached hereto as Exhibit F.

V[I. ETHICAL CONSIDERÄTIONS

1. Contactinq another attornev's client. In this type oftransaction
there are a number of ethical dilemmas which should be considered. For instance,
if the Seller's attorney contacts the bank directly to negotiate a short sale, then he
has technically made direct contact with another attomey's client. This is because
when there is an active foreclosure pending on the client's home, the bank would
then be represented by an attorney who is handling that foreclosure action. Since
the Seller's attomey had contacted the bank directly to negotiate a short sale, the
Seller's attomey had essentially contacted another attorney's client. Therefore, he

may be in violation ofthe ethics codes.

In order to handle this type of dilemma, the Seller's attorney should send the
foreclosing attomey a letter or a Notice ofAppearance detailing his plan to proceed

with a short sale, and stating his desire to contact the bank directly. Most
foreclosing attomeys will not object to the Seller's attomey contacting the bank
directly, and the Seller's attomey has "covered his tail." See Notice to Foreclosing
Attomey letter, attached hereto as Exhibit G.

2. Advisins the clíent to stop making mortsase pavments. As stated
previously, if a borrower is current in his mortgage payments, the bank will not
help him, even if his expenses exceed his income. This bears repeating again,
because it is here that I must stress the ethical component of this course of action.
Vr'hile advising a client to stop making his mortgage payments can have drastic
repercussions, I have had to weigh the consequences of my client continuing to pay
his mortgage without adequate funds. And so it is with con{idence that I advise my
clients to stop making mortgage pajments. I do this because I believe that a
borrower whose expenses exceed his income has no oblígatìon to do any of the
aforesaid in order to make his mortgage payments. If the client in that situation
continues to make mortgage payments, eventually the source of funds will dry up,



the client will have placed himself in a deeper fiscal hole, and may have dragged a
friend or relative down with him.

IX. CONCLUSION

Please realize that these short sale transactions can become quite
complicated, and are very time consuming. This means that time ordinarily spent
on other cases may be spent on the phone chasing bankers and realtors, or
negotiating \¡/ith other lien holders. Ifyou typically bill by the hour, you may be

disappointed at the amount of hours spent on these deals versus the monetary
compensation.

However, short sales are a wonderful way to create a win-win situation for
all parties involved. The client can avoid both foreclosure and bankruptcy and, in
most cases, will not have to contribute any funds to the sale. The banks, on the
other hand, can cut their losses early on. Finally, the lawyer can help his clients
get out of a very difficult situation, and earn a nice fee. The final Exhibit H
provides a step-by-step synopsis ofthe short sale process, which will be helpful to
instruct the realtors or other attomeys in this type oftransaction.

Good luck!
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Sec. L08. fncorne from discharge of
indebtedness

TITIE 26, Subt¡tte A, CHA/TER t , Subchapter B, pARl Iï, Sec. 108.

STATT]'fE

(a) Exclusion from gross income
(1) In general

Gros income does not include any amount which (but for this subsection)wo{d 
!9 in- gnaibb in gr-oss income ty."^on of tù" ãircbarge (in úJ;; inpart) ofindebtedness ofthe taxpayø if-

'' 
i0(C) the indebædness discharged is quatified fa¡,m indebædness, or

@) in the case of a tarçayer otler rhan ¿ Ç ssrporation, the indebtedness
o¡scnarged $ qualif,ed real property businæs indebtedness.

(2) Coordination of exclusions

(A) Title 1l exclusion takes precedence

l*^t=gln$.(B), (c), ;d (D) of paragraph (t) shau ¡¡sr ¿pply 1e ¿
crscD¿lrge wbtch occu¡s in a title 11 case.

@) Reduction of tax athibutes

(1) In general
The amormf.excluded from gross.inco.me rmder subpar4graph (A), (B), or(C)of subsection (a)(1) sball beãpp[edtb ,e¿uce tn"tä-uffiUirei 

",iõi;.È;;as provided in pa¡agraph (2). 
- -

(2) Tax afiribbtes atrecæ{ order ofreduction

!x59t as fgvided in paragraph (5), the reducrion refened to in paragraph (1)sherl be made in the ø[owine tai áitiUutes ln the foltowing orOer:



(A) NoL
Any net operating loss for the taxable year ofthe discharge, and any netoperating loss carryover to such taxabíe year.

@) General business c¡edit
Any carryover to or fiom the taxable year ofa discharge ofan amount forpurposes for determinirg tåe amount ã[owabre as a ãË¿it under section 3a(relating to general business credit).

(C) Minimun tax credit
The amount of the minimr¡m tax credit available rmder section 53(b) as of tÍebeginning of rhe raxabte year i-n"dirrely i;ll;wid-tåà tu*ut" ye* of tbedischarge.

(D) Capital loss canyovers
Any net capital loss for the taxable year of the discharge, and any capital losscarryover to such taxable year under section 1212.

@) Basis reduction

(i) In generai
The basis ofthe property ofthe taxpayer.

(ü) Cross reference
For govisions for making tle reduction described in cl¡use (i), see section1077.

@) P_ assive activity loss and credit carryovers
An_ y^pas_sive activity loss or credit jar¡yover ofthe taxpayer under Section
469(b) from fhe taxable year ofthe discharge.

(G) Foreign tax credit car¡zovers
A¡y ca¡ryover to or from 

lhe taxable year of the discharge for purposes of
determining the amou¡t of the credit allowable un¿erìËtion ZZ.

(3) Amount of reduction

(A) In general
Except as provided in subparagra.ph @), the reductions described in paragraph
(2) shall be one dollar fo¡ each dolla¡ 

"irfua.a 
Uy *tu.rtioo qu¡.

(B) Gedit carryover reduction
The reductions desc¡ibed in subparagraphs (B), (C), and (G) shall be 33 l/3
cents for each do'ar excruded by subsectiorì 1áj.'rle redùction descn-bed in
Ybparagapl (F) in any passivcactivity 

"r"Aì 
ca.ryouei.hall be 33 1/3 centsfo¡ each dolla¡ excluded by subseotion ia).

(4) Ordering nrles

(A) Reductions made afte¡ determi¡ation of tax for year
The reductions described in paragraph (2) shaU ú; _ade affe¡ the
determinatíon ofthe tax imposed by thiì cnapter for ttre-taxatte year of thediscbarge.



@) Reductions under subparagraph (A) or @) of pæagraph (2)
The reductions described in sutparägraihie¡L Sy ãip".ug"ph (2) (as the
case may be) shall be made first i¡ the ñss'rór thÈ taxa¡i" y.* äf ù.í ' -
discharge and then in the carryovers to such taxable year in the order ofthe
taxable years from which each such carÐrover a¡ose."

(C) Reductions r¡nder subparagroFts @) and (c) ofparagraph (2)
The ¡educrions desctbed ¡ úbpar¿sraptì tÁl uàà fõj órpàiug"ph (2) shail
be made in the order in which carryovei. -à t*.o ioiá n .ount under this
chapter for the taxable year of the discbarge.

(5) Election to apply reduction first against depreciable
property

(A) In general
. The taxpayer may erect to apply aay pcntion ofthe reduction ¡eferred to in
paragraph (1) to the reduction under section 1017 of the basis ofthe
depreciable property of tåe taxpayer.

@) Limitation
The amout to q,hich an election under subparagraph (A) applies shall not
exceed ihe ag^gref1le a{iusted lases oftne depreciable pioperry held by the
ta¡gye¡ as, 9f the beginning of the taxable yea, foilowiog ih e íaxalole year n
which the discharge occurs.

(C) Other tâx athbutes not reduced
Paragraph (2) sball not appry to any amount to whioh an election under this
paragraph applies.

(c) Treatuent of discharge of qualified. real property business
indebtcd¡ess

(1) Basis reduction

(Ä) In general
The amouut excluded from gross income under subparagraph (D) of
subsection (a)(r) shan be applied to reduce ttre basis ofúeiepreciatte rea
propedy of the tåxpayer.

@) Cross reference

T9: proryt:_* -aking rhe reducrion described in subparagraph (A), see
secEon lut /-

(2) Limirations

(A) Indebtedness in excess ofvalue
The amount excluded under subparagraph @) of subsection (a)(l) with
rcspect to a.y qualífied real property business indebted¡ess siáll not exceed
the excess (if any) of-

(r) th,e ourstanding principal amount of such indebædness (immediatery before
the discharge), over



(ii) the fair marka value offle real properry described in paragraph (3XÐ (as of
such time), reduced by the.outstanding i.io.iput u-o,ioi oi *1y oìnrì ' '
quahfied real property business indebæaness securea ty such þroperty (as of

. such time).

(B) Overall timirarion
The amount excluded under qr¡lpæa€raph @) of subsection (aXl) shall not
:Ii1 ,h* ,,Ccr.:gate adjusred bas"s óf OepieóiaUe real properry (determined
a$er any reduct¡ons under subsections (b) and (g)) held by A" t *puye,
im-naediately before the discharge (otl"i tt- aèlí""iunf.;*f proi"rty
acquired in conæmplatiou of zuch discharge).

(3) Qualified real prope4y business indebtedness

T: ,:r. "qualified real property business indebtedness', means indebtedness
which -

(A) was incuned or assumed by the taxp¿yer in connection with real property
used in a trade or business and is secured by such real propefty,

(B) was incurred o¡ ass med before January l, 1993, or if incuned o¡ assumed on
or after such d¿te, is qualified acquisition indebtedness, and

(C) with respect to which such.taxpayer makes an electiou to have this paragraph
apply. such term shan not incrude quarified farm indebte¿ness. n¿óute¿îess
un!ø zuþulqanh @) shall include indebtedness resuld"g û.on rh; 

-----
refinancing of índebtedness under subparagraph @) (or thil senænce), but
onlv to the extent ir does not exceed t¡1 amorirt òrl¡e indebteaness úåinl
refi¡anced_

(a) Qualified acquisition indebtedness
For purposes ofparagraph (3)@), the term "quarified acquisition indebædness"
g1ys, lvrth resnect ro any real prop€rty described in paiagraph (3XA)
indebtedness incuned or assumed to acquire, consnuct, reconstruct> or
substantially improve such Foperty.

(5) Regulations
The Secretary shall issue such regulations as are necessary to carry out this
s¡hsection, including regulations preventing the abuse of'this subJecdon
tÍrough oross-collateralization or ãther meu¡s.

(d) Meaning ofterms; special rules ¡sta+ingto certaitr provisions
(1) I¡debtedness of taxpayer

For purposes ofthis section, the term "indebtedness ofthe taxpayer,' meals any
indebædness -

(A) for which the øxpayer is liable, or

@) subject to which the taxpayer holds property.

(2) Title 1l case
For.purposes ofthis.section, the term "title I I case" meâns a case under tiile l l
ofthe United Stâtes Code (relating to bankuptcy), but only ifthe ta4payer is



under tle jurisdiction of the court in sr¡ch case and the discharge of
indebtedness is granted by the cor:rt or is pußuant to a plan approved by tle
courl



rr.R.364g
Mortgøge Forgiveness Debt Relíef

Act of 2007

October 4,2007

f35nal91t exctusion from gross incone of discharged home moreage indebtedness, Thebill wor¡Id ameod c'nent law, which require.s taxpayÃ ,o U"fua" ai."iãgo of rlofiug 
- .^-

indebtedness as income and to pay tax on this incãme. The b'r wourd provide a permanent
exclusion for discharges ofup to two miltion dollas of indeUæOness 1on or afrerï^"rry i,
2007) wbìch is secured by a principal reside,uce ¡,rrt which is incurred in the acçisitio¡,
const ,€tion' or substantial imprcveme.nt of the princþar ¡esicrence. Instead of incrucling thisamount as incone, the basis ofthe-individual's priucþar residence wourd be ¡educed bitheamount excluded fiom income under this bü- råis prop osal ß estimated to cost appriximatery
81.4 billion ovø I0 years.

Long-term extcnrÍou ofthe ileduction for noreage in¡urance. The bin extends the
deduction fo¡ mortgage insurance for seveo yea.r (thiough tl" eoa orzor+;. cu¡rent raw rimie
!!e {ductioa for mortgÐge i¡suranc€ to palments (ircruding veùerans Adminisrration, RuratHousing .â.doinistation, and Federar Hous-ing e¿-¡o¡ttuuã" i*u*o"" premi'ms) made prior
to the end of 2007. The bill would provicle that pa},m.ents will qualify foi this deduction ^

whenevlr 'they æe paid so long as the contract is enfered. into afL zooo and before 2015 . ThßproposøI ß estimnted to cost $570 millíon over the nat I0 years.

Mo4ification of the quarificat¡on t€sts for cooperative housing corporations. The b I wor¡Idmodi$ th: requirements for qualisdng for thre speciar ndes av,iribt. ó 
"oop"*tiu. 

no*iog 
- --

corporations. under cu¡¡ent iaw, a cooperative iousing corporation must meet severar
requirements, includiog a reçireme,nt tbat g0 percænt ãi more of the cooperative lousing
corporation is earned from the corporation's tenant-stoctùolc1ers. The bù wourd providË two
alternatives to tlis 80 percent mre (i.e., one based on square footage ana auother based oncooperative expenditues). These two alternatives w t-mâke it eñer to qualiff * u *op""æru,
housing corporation. Thß proposal Ís estìmated to cost g22 -iltio, orn I0 y"orr.

Motlilication of excrusiotr of gain on sare of a principal reside'ce. The bill ameÃds the*T."t¡* exclusion of up to $250,000 ($500,0ò0 ifmanied nling a joht retum) of gain
¡ealized-on the sale s¡ s¡sh'nge of a pri'cipal ¡esídence. under currerrt Iaq the sare of a homevrill qualify for dris excrusion if the home is a taxpayer's principal residence for at reøst two of
th9 {e rears endiog on tho sale or excha.nge. rri. L"r*io" uipriæ even if the home wasinitially purcbased æ a second. home. U"Cã æU4 if u o*pffi -ooo their prio.cþal
rcsid€nce to a secold home, the taxpayer v¡ill onty be able to utüize this exciusion úo the extentthal it relates to the periocr oftime whãn the nome was first used as a principal residence. Thebill gradfathers use befo¡e 2008. Thß proposal is estimøtetd ti raße g2.005 binion over t0years-
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16 CFR Part 322

RtN 3084-4818

Mortgage Ass¡stance Relief Serv¡ces

acENcY: Federal T¡ade Commission
(FTC or Commission).
aCTloN: Final rule.

SUMMARY: Pursuant to the 2009
Omnibus Appropriations Act (Omnibus
Approp atiors Act), as clarified by the
Credit Card Accountability
Responsibility and Disclosu¡e,tct of
200s (credir CARD Act), rhe
Commission issues a Final Rule and
Statement of Basis a[d Purpose (SBP]
conce¡ning the p¡actices of for-profit
companies that, in exchange for a fee,
offe¡ to wo¡k on behalf of consume¡s to
help them obtain modifications to the
te¡ms of mo¡tgage loa¡s o¡ to avoid
fo¡eclosure on those loans. The Final
Rule, among othe! tlings, wouldr
prohibit providers of such mortgage
assistance relief services fiom making
false or misleading claims; ma¡date that
providers disclose ceÌtain information
about these services; bar tle collection
of advance fees fo¡ these services;
prohibit anyone ftom p¡ovidirB
substantial assistance or support to
anothe¡ they know or consciously avoid
knowing is engaged in a violation of the
Rule; and impose recordkeeping and
compÌiance requirements.
DATES: This firal ¡ule is effective on
Decembe¡ 29, 2010, except for S 322.5,
which is effective on Ja[uary 31, 2011,
ADDBESSES: Requests for copies of this
Rule and this Statement ofBasis and
Pu¡pose (SBP) should be sent to: Public
Refe¡ence B¡anch, Fede¡al T¡ade
Commission, 600 Pennsylvania Avenue,
l.IW., Room 130, Washington, DC 20580.
The complete ¡ecord of this proceeding
is also available at tlrat address,
Relevant portions of the proceeding,
including the Final Rule a¡d SBP, a¡e
availabìe at (-http;//www.ftc.gov).
FOR FURTHER INFOBMATION CONTACT:
Laura Sullivan o¡ Evan Zullow,
Attorneys, Division of Financial
P¡actices, Fede¡al T¡ade Commission,
600 Pernsylvania Avenue, \IW.,
Washington, DC 20 5 80, (202) 326-3224.
SUPPLEMENTARY INFORMAIION:

I. Backgrouad

A. Stqtutory Authoúty
Or MaÌch 11,2009, President Obama

signed the Omnibus App¡op¡iations Act
of2009.1 Section 626 of the Act di¡ected

the Commission to commence, within
90 days of enactment, a rulemaking
proceeding with respect to mortgage
loans.2 Section 626 also directed the
FTC to use notíce and comment
procedures under Section 553 ofthe
Admiristrative P¡ocedue Act (APA), 5
U.S.C. 553, to pÌomulgate these ¡ules.3

Or\ May 22,2009, President Obama
signed the Credit CARD Act.a Section
511 of t¡is statute cla¡ified the
Commission's ¡ulemaki¡g autho¡ity
unde¡ the Omnibus AppropÌiations Act.
First, Section 511 specified that the
rulemaking "shall relate to unfair o¡
deceptive acts oÌ p¡actices regarding
mort8age loans, which may include
unfair or deceptive acts or p¡actices
involving loan modification and
fo¡eclosu¡e rescue services."5 The
Omnibus Appropriations Act, as
clarified by the Credit CARD Act, does
rot specify aûy particular types of
p¡ovisio¡¡s [hat the Commissior should
include, or refrain from including, in a
rule addressing loan modification and
fo¡eclosu¡e ¡escue services, but ratle¡
di¡ects the Commission to issue ¡ules
that "¡elate to" unfai¡ness or deception.6
Acco¡dirgly, the Commission interprets
tle Omnibus Appropriations Act to
allow it to issue ¡ules that prohibit or
resLrict conduct that may not be unfair
oÌ deceptive itself, but that are
reasonably rclated to the goal of
preventing unfai¡ness o¡ deception.T

Second, Section 511 of the Credit
CARD Act clarified that the
Commission's ¡ulemaking autho¡ity was
limited to entities that are subject to
enforcement by t}re Commission unde¡
the FTC Act.3 The rules the Commission
p¡omulgates to implement the Omnibus
r{pprop¡iations Act, the¡efore, cannot
cove¡ the p¡actices ofbanks, th¡ifts,
Fede¡al c¡edit unions,s or certair
nonp¡ofits,1o

. Id. S 616(").
3Id. Becsuse Con8ress d¡recled tbe Commission

to use th€so 
^PA 

rulemakin8 proceduros, th€ FIC
did nol use the procedures set ¡o¡tlì in Seclion 18
ofùe FTCAct, 15 U.S.C, s7a.

a Credit Card Âccounlability Respon$ibility and
Disclosuro Acr of2009, Public Lån 111-24,123
srår. 1734 (cr€dir cÂRD 

^cr).5rd. s511(a)(1)fB).

7 Unlile Seclion 18 ofthe FIC Acl, 1s U.S.C.57a,
see Kãthaine Cìbbs Sch. v. FTC,612 F.2à 65a (2à
Cir.1979), the Omnibus 

^pproprjålions 
Act, ås

clarified by the Cr€dil C.ARD 
^cl, 

doBs not rcquir€
that lhe Commission identify with spocincity in ths
rule tbe unfair or d€ceptiv€ acts orpractic€s thât tho
prohibitions will prevent. Omnibus AppÌop¡iatiotrs
Ì{cr s626(a); cred CARD Acr Ss11(a)(1XB).

a cl6di( CARD Ac( S s11(âX1XC).
o1s u.s.c.4s(â)(2).
1o1s U.S.C.44. Bona fids nonpmfit sntities d€

sxetrlpt fiortr the jùìsdictio¡ of the FTC Act.
Sections a a¡d 5 ofthe FTC^ct conferor th€
Comlnission jurisdiction over pÊrsons,
palnerships, or corporations oBãriz€d to c ry on

The Omnibus Appropriations Act, as
clarified by the Credit CARD ,{ct, aìso
permits both the Commission and the
states to enforce the ¡ules tl¡e FTC
issues.11 The Commission can use its
powers under the FTC Act to investigate
and enfo¡ce the ¡ules, and tlre FTC can
seek civil penalties unde¡ the FTC Act
a8ainst those who violate them. In
addition, states can enforce the rules by
bringing civil actions in Fede¡al dist¡ict
cou¡t or another courL of competent
jurisdiction to obtain civiì penalties alld
othe¡ ¡eliei Before bringing such an
action, howeve¡, states must give 60
days advance notice to the Commission
or otler "primary federal regulator" of
the proposed defendant, and the
regulato¡ has the ¡ight to inteNene in
the action,

On July 21, 2010, P¡esident Obama
signed the Dodd-Frank WalÌ Stleet
Refo¡m and Consumer Protection Act,r2
The Dodd-Frank,tct made substantial
changes in the federal regulatory
hamework for providers of financial
services. ,{mong the changes, the Dodd-
F¡ank Act will t¡ansfe¡ the
Commission's rulemaking authority
unde¡ the Omnibus Approp¡iations Act
to a new Bu¡eau of Consume¡ Filatcial
Protectioû [BCFP)l3 on July 21,2011,
which is the "designated bansfe¡ date"
that the T¡easury Department has set.14
In addition, on the desiBnated transfer
date, the FTC'S authority to "p¡esc be
rules" and "issue guidelines" unde¡ Ltre

Omnibus ,{ppropriations Act will
t¡ansfe¡ to tle BCFP.Is Both the
Commission a¡d the BCFP, howeve¡,
will have authority to bring law
enforcement actiols to enfolce tìe rules
promulgated under the O¡nnibus
App¡op¡iations ,tct, including the Final
Rule in this Proceeding.

B. The Rulemoking ond Public
Comments Received

On June 1, 2009, the Commissio[
published in the Federal Register an
Advance Notice of Proposed

business for lheir prolit or thal ofth€irmembers.
15 U.S.C.44,4s(axz). Tho FIC does, howÊv€r, havo
iuisdictiotr ovs. for-profrl e¡litjes tlat p¡ovide
morl8age-¡elated seûices as a resull ofá contlactual
rolationship witb a nonprofit organization. See
Not'l Fed'n o¡ the Blind\. FTC,420 F.3d 331,334-
3s lath Cir. 200s).In addition, ihe Commission has
jùisdiction ovsr shsrû non-profils lhst in fâct
operate as ioFprofil enlilies. See tnlfd rote 176.

11 Onnib'.¡s App¡op¡iations Act S 626(b); Cr€dit
C,qRD Act S511(al(11(B).

ú Dodd'Fra¡l walì stseet Reform ùd Consuncr
Protection Acr, Puh. L. 1t1-203, 124 Slåt. 137ô
(2010) (Dodd-F¡â¡.k Act).

13Id. S1061.
:{DÊp t oftbe T¡eBsù'y, Bureou olconsunù

Fìnonc¡ol Prctectioni Desi+nated Tronslet Dote, 7s
FR 57252, s72s3ISEÞI.20, 2010); see dlso Dodd-
FrânÌ ,{ct S 1062.

15 Dodd-Frå¡l Act S 1061.

I Om¡ibus 
^ppropriations 

Ac(,zoos, Public Law
111-€, 123 Ståt. s24 (Omdbus ,Appropriations .Act)
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Rulemaking (ANPR) addressing the acts
and practices of for-profit companies
that offer to work on behalf of
consume¡s to help them modify the
terms of their ìoans or to avoid
fo¡eclosu¡e. The ANPR desc¡ibed these
services generically as '\4ortBaBe
AssisLance Relief Sewices," or
"MARS." 16 On March 9, 2010, the
Commission publishedlT a Notice of
Proposed Rulemaking INPRM) and
proposed rule addressing Mortgage
Assistance Relief Services (MARS),13
,{mong other things, tle proposed rule
included provisions that would:. Prohùit M¡.RS p¡ovide¡s hom
making false or misleading claims;. Mandate that provideis disclose
certain information about their services;. Ba¡ the collection of advance fees
fo¡ the p¡ovision of MARS, except in
ce¡tail circumstances fo¡ atto¡neys who
collecL them in connection with
preparing or filing documents in
bankruptcy, court, or adminisbative
proceedings;- . ProhiËit anyone ftom providing
substantial assistance or suppo¡t to
another they know or consciously avoid
knowing is engaged in a violation ofthe
rule; and. Impose ¡eco¡dkeeping and
compliance requi¡ements,

In Ìesponse to the NPRM, the
Commission ¡eceived 75 comments
from stakeholde¡s, including for-profit
MARS providers, state law enforcers,
consumer and commuûity groups, state
bars aûd baÌ associations, and financial
service p¡oviders.le The largest number

-;;Ç|iãÇsu ,t*i"ønce Ret¡ef se,¡ces. za FR
26130 (lune l,2009) IMAffSáMJCI.In rcsponse lo
the ,{NPR. lbe Comn¡ssion recoived a lots¡ of46
commonrs, which a¡s ov¿¡løhle øt hup://
w ww.Ítc.ßov / os/ co n r'enß/ no rs / ì ndex.shtm.
Nolabìy, a widsspectrum of I bese commonleß,
including s consortium ofove¡ 40 stat€ attomeys
general, consumer and communily organizations,
€nd tinancial ser'ico provid€rs, s(ro¡tly ùged the
Commission to proposo å rul€ prohibiti¡g o¡
¡est¡icti¡B tle collectio! offees for morlgage r€lief
so¡vicos ùtil the p.ornised seryices havebesn
conpleted. Addilionally, s majori{y oftho
comments exp¡essed concern re8ardi¡g pewssive
deceplion ånd abuso in ths mùkeling of MARS,
includinB misropr€senlations ro8Ârdlng lh€ s6rvices
MARS pmvid€rs will perform md resardir¡s lheir
âmliation wiù lhø sovs¡nrnBn(, noDp¡oñts, ìsnders.

This SBP cit€s lo cofnments submi(tBd in
responso to both lhe ANPR Bnd ths NPRM. To
distinSuish l¡e commenls submitled in respons6lo
lìe ANPR.lhs nolaLion "(ÂNPR)" is included in any

'See Press RÊleåse, FIC, FTC Pñposesnùle
That would Bor Mo¡tto+e Ael¡eÍ Conponies rrom
Chdrginq Up-Frcnt Fees (Feb. 4,2o7o), oediloble ot
h up :// ww.Ít c.gov / o p o /201 o / 02 / md¡s.shtm.

1E Sec MoiBoEe Assistonce RelieJ SeFuices, 7s rR
707 07 (MaL I, 2o7o) (MARS NPRM.

ItTho commenls submilled in ¡esponsc to the
NPRM a¡e avaiÌable at Àl¡p://wvfli,.ßc$ov/os/
connents/moß-npñ/index.s¡¡û¡¡. A list of those
who submitted comnents appeã.rs follonjng
SeclioD V of this SBP.

of comments-a total of 3o-were
submitted eithe¡ by attorneys who
provide MARS 20 or entities
representing attorneys, including the
Ame¡ican Bar Association and seve¡al
state ba¡ associations.2l These
cornments focused on the scope of the
proposed rule's exemption fo¡ atto¡neys,
assertiûg that the Commission should
expand the exemption. Other
commenters, including some consumer
groups a¡ld a coalition of state bank
examiners, also advocated that the
p¡oposed exemption fo¡ attorneys be
broadened, although lo a lesser extent
than the attorneys and their
representatives advocated,22 By
cont¡ast, comments from NAAG T3 a¡d
othersz4 urged the Commission not to
change the atto¡ney exemption in tle
proposed rule.

Apart from comments that focused on
the coverage of atto¡neys, most
comments suppofted the proposed rule
and its specific p¡ovisions, Most
significantly, these comments generally
suppo¡ted an advance fee ban,25
although a few non-atto¡ney M,A.RS
providers opposed it,zs

II. Mortgage .Assistarce Relief Services

A. The Mortgsge Crisis ond ./4,rsjsfance

for Consumers

,{s discussed in tlle ANPR and NPRM,
historically high levels of consumer
debt, increased unemployme[t, a¡d a
stagnant housing ma¡ket have
contributed to high rates of mortgage
loan delinquencies, which in many
cases lead to foreclosures,2T Âs a result,

-. 

s"", r.g- o"ut, c.uunnutd.
,:See, e.C., Âm. Bar,lss'n (ÂB,{); ME BA st

1-2: OR BaÌ år 1i WI B3¡ år 1; GA Bâr at 1i FL Ba¡
å11,

,, See, e.9., NCLC at 1G-13; CSBS sl lt-s.
23 See NA^C at 3-4.
,{See, e.8., CUUS at 8-e.
,'See, e.9., MNAG Ât 3; OH AG a( 1: MBA er

2-3 (sùpponin8 "st¡icl p¡ohibition" of ådvanco
fses); NAAC Àl 2 ("The advùco feeban is the
li¡chpin oiefÏective deterrence of fraudulenl
practices by providers of mo¡tgsB€ laìisf ssrvìccs.");
NCLC at 3 { The single most imponant provisioD is
s€clion s22.s, which prohibits the coìl€ction olo¡y
fee befo¡e providin8 tangibl€ r€rults ofroâl vâlu€ (o

consumers."); 
^FSA 

at s ("Bannin8 upËont fees is
the bssl wåy for tho FTC (o otrsùs that MARS
provide¡s do ¡eaìly provide consumers with a
bensncial servico.')isee ¿iso CSBS ât 3; CUUS at
6; l,ìYC DC,l ål 3.

,oSee, e.9., Metropolis; RMIì Hüsch.
21 See,e.E-, MABS NPRM, Ts FR ål 10708-09;

MBA, Del¡nquencies, Foreclosutè Stotls tncreose in
Latest MB^ Not¡ondl DelÌnqDency SuNey lMay 19,
2010) ("The deliDqueDcy ¡ate for mortgags loBns on
one-lojouFùit residentisl propÊrti€s iIlcr€ased to
a seãsonalìy adiustsd rå16 of10.06 percent ofall
loans outstanding ås ofthe end oftlle first quarter
of2010, an increose oIs9 basis points lrom the
fourth quanÊr of2oo9, dd up 9a basis points Fom
ons yoar oso."), ovdt,oóle ot h p://wt^,/.nbdø.orsl
Ne wsondMedio/P Esscen ! et/ 7 29 06. htm ; NCLC at 2l
Press Re¡ease, Realtytrac, Yeo¡.end nepot Shows

many consumers struggling to make
their mortgage payúents have beeD
searching for ways to avoid default and
fo¡eclosu¡e. There are a number of
options that may be available to them,
including: (1) Short sales or deeds-in-
lieu of foreclosu¡e t¡ansactions, in
which the proceeds of a sale of the
home or the receipt ofthe deed to the
home, respectively, a¡e treated by the
rnortgage lender as repayment ofthe
outstanding mortgage balance;
(2) forbearance or repa].rnent plans that
do not rcduce the amount that
consumeÌs must pay but give them mo¡e
time to bring their balance current; and
(3) loan modifications that reduce
consume¡s' indebtedness o¡ the amount
oftheir mouthly payments. Because
loan modifications allow consume¡s to
stay in tleir homes and reduce thei¡
debt, this possible solution often has

$eat appeal to them, The Commission's
law enforcement experience suggests
that loan modifications are the tlTe of
M,{RS most frequertly marketed and
sold.23

In response to the mortgage crisis,
government and p¡ivate sector progÉms
have been initiated to assist disbessed
homeowne¡s.2e In March 2009, the
Obâma Administ¡ation launched the
Makiûg Home Affordable (MHA)
program and the MHA's Home
Affo¡dable Modifi cation Program
(HAMP), through which the government
p¡ovides moftgage ow¡ers and service¡s
witll fina¡cial ircentives to modify and
refinance loans,30 U[de¡ the proglam,

iãìäiäøn v.s. p,open¡es w¡th Forcctosure
Filings in 2ooe llú.14,2o7ol, ovoilohle ot http://
w ww. rêo I t yln c. ê o n / c o nte n t n o n a ge n e n t /
p rcssreleose.ospx? i t e n id=8333; Credil Suisso FiÌed
lncomê R€ssârch 2 {2008) (forccasling E total ofg
million for€closurss fo¡ tho psriod 2009 throìÌgh
2012), ovoilohle ot
h tt p : / / M.c h o p o.o ry / p dÍl
F o rc c I o s ù re U p d ote C rc d i t S u ¡ s s e. p d Í.

,ù Se¿ List of M,{RS Law E¡fo¡cement Actions,
followi¡8 Section V ofths SBP, fo.á list ofcases
thal the FTC has prosecuted ("FTCCase List"l.
Unloss othonrisÊ spÊcinsd, sll cirations to FIC
åctions in this SBP r€fßr to the conplûints in th€so

¿o See, e.8., HOPE NOW,4òoü! Us ('HOPE NOW
is an alliance belween colrnselors, ¡no¡tgage
compûnies, invsstors, and othor InortgsSs må.rkst
pa¡tìcipa¡ß. This alìiarce will ndimize oubeach
eflofls to homeownors in disfess to help thom stay
in theirhomes and will crcat€ a unifiÊd,
coordi¡åtêd pìa.n to reach erd heìp as nuy
homeowno$as possiblo."), ovailoble ot http://
wl,tw. h o p e n o w.c o n / h o p e ñ a w - o h ø u Lù s. p h p.

3ûFoÌ exsmpl€, ths progråm otførs servic€rs tùål
modify loâns âcco¡ding to its guideli¡es u up.hont
fes ofS1,000 lor eacb rnodiñcation, 'þsy for
success" fe€s on slill-psrformint loans of51,0oo per
y€ar, ånd onelime botrus ircertive pa),Ìnents of
51,500 to letrder/investors, and S5OO to sorvicers,
fo. a nodilìcalion made whi16 å boroweris still
curront on bis or her mortgåge pâym6nts. Dep't ot
th€ Treasury, Mo*rnr ¡Joh e AÍlordable sunnoÌy ol
Guidelines 2lMech 4, zoTo), avoiloble ot

conr¡¡uod
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lende¡s and se¡vicers have approved
roughly 500,000 pe¡ma¡ent loan
modifications.3l The Treasury
Departmer¡t has also recently expanded
the MHA progmm to assist mo¡e
borrowers, for example, by introducing
additional incentives for se¡viceN to
ürrite down the oulstanding principal
baìa¡ce fo¡ bo¡rowe¡s who are "under
water," that is, who owe more on their
mortgages tlan the value ofthei¡
ho¡nes.32

On April 5,2010, the Administration
launched the Home Affo¡dable
Foreclosu¡e Alternatives (HAFA)
Program, which provides seryicers with
iDcentives to ente¡ into sho¡L sales or
deeds-inlieu of fo¡eclosure tJansactions
with consume¡s who do not qualify for
a loan modification under the MHA
p¡og¡am.s3 In additior, state aûd local
gove¡nments, nonp¡ofit organizations,
housing counselors, and private sector
entities3{ have offeÌed a variety of other
prog¡ams and señices to help
homeowne¡s in financial disLress.3s

Despite these pubìic and private
programs and services, consumers also
conLinue to seek assistance hom fo¡-

h t¡p J / ww.Ds trcos.gov/ prcss/ releoses /reporsi
gu i del¡n es _suñ ûory.pdf .

31See, e.9., Dep't oftìe T¡eøsúy, Moking Høme
AJlotdobte Progtun: serv¡ce¡ Pe4omance Repol1
Thmlgh Septel ber 201 0 (Oct. 2s, 2o7o), avoilohle
at h u p :// wutw.Íi no nc ia I sto bi I i ty.gov/ docs /
S epto/, 2 0 MH A% zoP u h I i c% 2020 1 o.p dÍ. F Ètthet, ir
trial modifications åro ådded to permuent
modifications, ove¡ 1.0 millioD bodifications häve
bsen app¡ov€d. I¿, Testimony ofHerbert M.

^lìison, 
Dep't oftho Troåsury, "For€closure

Prevontion: Is ù€ HomB Affordable ModificEtion
P¡69¡am P¡ese¡vi¡g HoneoÐersbip?.' before tle
H, Conm. on Oversi8ht and Gov't Reform, at 5
luãt. 2s, 2o7o), ovo i lobl e o L h t Ip :/ /
oveß igh t. ho use.gov/i noges / s to es / Heøt i nís /
Co n n ¡ ttee _o n _O vetsigh t/ 20 1 o /o3 2 5 1 o _HAMPI
TES'flMONY.A ison.pdÍ.

3,S¿e P¡ess Releãse, MaljnS Home Âftordsble
|"IMH,A") HousìnE PrcEmn Enhancenen¡s oflet
Addiüonal options Íor struB+Iint Honeowneß
IMst.26, zolo), ovoilohle ot http:I
nø ki ngho neoJlo d ob le.gov / pt _o3 2 620 1 o. ht n L

13 See MHA, Homo Á,fo¡ddhle Fo¡eclosu¡e
Alternotives (HAFA) ProEmn, ovoilãble at h!tp:
ño ki n E h o n e o Ílo t d a b I e.so v / h a Ía. h h L

:,4 Loan holdsrs also hãve exhibit€d a growing
ivilli¡Bness to modify loan lerms forbomowsrs who
do not qualify for loãn modifìcations undsr
government programs such ss HAMP. Thsse de
knonn ås "p¡op¡ietary lou nodìfìcãtio¡s," See
Prsss Release, HOPENOW, HOPE NOW nepoñs
MoreThdn 4?6,ooo Iþon ModìJìcotions in the Fißt
Quaflet ol2010lMây 70, zolo), avãiloble ot
hu p :l w wr'/. h o penoty.co nl pres _Ìekdæ /Í¡ lesl
1 Qo/o 20 Data% zoÈeleose _0s _t o _1 o. p d | (rcpottt^a
tha( ths industry coñpleted 312,329 proprietary
ìou nodifications in tLe first quarter of2010).

33 See, e.9., Freddie Mac, roreclosu¡e P¡evention
Wo*shops ¡ot Consoneß, http://
ww.he dd ie no c. c o n / o v o i d fo r e ê I o s u r e /
wo¡ksÀops..¿¡tml (d€scribing loc€l cr€dit couns6lin8
evetrls by local gov€r¡ments and nonprofits); FIC,
Morlgoge Payments Sen¿ingYou Reêlin+? Herc's
whot to Do lzoosl, ava¡løble ot http: w,fic,gov/
bc p / ed u / puhst co n s ! neÌ/ hø nes/Edq a.pdÍ
(describint vùious c.edil cou¡selins altemalivss).

profit companies who act as
inte¡mediaries between consumers and
thei¡ lende¡s o¡ se¡vicers in obtaining
mortgaBe assistance ¡elief services-
including loan modifications. This may
be happening for a number ofreasons.
First, MÄRS have been advertised and
marketed widely in mass media and
online, with the ¡esult that consumeÌs
may be mo¡e aware of the se¡vices
offered by for-profit ertities t¡a¡ they
a¡e of othe¡ available programs. Second,
many consume¡s who ale seeking loa¡
modificatiors o¡ othe¡ relief aÌe ûot
eligible for the MHA p¡ogmm or other
government a¡d private assistance
p¡o8¡ams, While the Treasury
DepaÌtment has estimated that the MHA
program will help 3-4 million
borrowers by Februaly 2012,36 indusby
¡eports estimate that roughly twice that
number of mortgage loans currently are
in delinquency or fo¡eclosure.37 Third,
even among coûsumers who may be
eìigible to obtain a temporary loan
modification under the MHA program,
many do not qualib' fo¡ a pemanent
ìoan modification,3å Fourth, even if

-'" 

s*-.6J** na* se,MHA, Mok¡n| Hone
AÍlo able Prcßrun on Poce to oÍler Help to
Mi ions of Hoùeowners lArB. 4,2oos) oeoiloble ot
hi p : I ww!. n o ki n gh o n e o Íf o td d b I e. Eo v / p ¡ _
080 4 2 00 Lh t m I ; Dap' t of Ùro Troasury, Mû,king
Hone Aflo oble PrcEmn: Ser/icer Repo ThrouEh
ltne 2o1o at ? 

^.2llias 
2010){"Seloct6d Outrssch

Measttles" rablo), ûvûil¿ble at h tt p : / / trtvw.Íi na nc io I
s to b i I i ty. Eo v / d o c s / J ú n e% 2 o M HA% 2 0 P u h I i c % 2 o
nevised% 20 o8o 6 1 o.pdÍ.

37 Sée.alãn Zibel, Fo¡e.¿osues DoM 2 Percent
Frcm Lostyeøt, ¡ßsociãted Press, May 13,2010
(noling thât âs ofMarch 2010, "[n]eârly 7.a fnillion
bor¡owe¡s. or 12 percent ofall households with a
mo ga8e, hadmissed at leEstoDe motrù of
payments or w€r€ in foreclosue"l, ovoiroóle ot
h u p : / / o h c n e vs. go. c o n / B usJl¡ess/wj¡e
Story?¡d=l0632332: see olso P¡ess Releaso,
Mortgåg€ Bankors Ass'n, De l¡nquencias, FoÌeclosure
Storts Foll in Lâtest MBA National Delinquency
SuBéy (Feb. 19, 2010) {nol'ns t¡sl roushly r5% of
mo¡tga8e loÐs we¡e delinquent or in fo¡eclosue
ånd thåt "ltlh6 perconto8€s olloans 90 dâys or Í¡om
past dus ând loâns in forsclos'ùe sst nsw reco¡d
hi8ùr"), dvo¡ldbre ot åflp www.nhoo.orglNewsond
Medio/Prcsscente ?, E91.À¡mi Stepba¡ie A¡ûlour,
HoneForcclosurc na¡es Posts F¡tst Annuol Decline
,,l Fjve veo¡', USA Today (Msy 13,2010) (noting
lhat rcely one-fourth ofb
thoir mortgåg€s that tho vsìuo ofthÊi¡ homesl.

'0 Sec, e.9., Dep'l ofùe Treasúyr MH,A Servicsr
R€portJun€ 20¡0 Ât 1; NCRC, NCÀCHomo
Affo¡àoble Modilicotion P¡oBtum S úNey 2010, àt 2
(notint thst, Es ofFsbnrary zolo, only 72.sqo of
tri€l modincåtions hadbson convorled into
pernÐetrt nodificalions), ovaìIohle dt
h p :/ / w.ncrc.o¡E/ i nogeslsto¡iesl ne d iocenteL
ropot¡slhamp -rèport-2010.pdÍ: Forcclot ¡e
Preventioù: Is the Hoûe AÍ'Íotdoble ModiÍÌcotion
Progñn Preseúing Honeowneßhip: Heodng
Bêfotè thè H. Conn. on Ove¡sight È Cov'tReþ¡n,
111th Cong. (2010) (statement ofCens Dodaro,

^cting 
Compboìler Ceft ¡â1, Covenmen(

,lccounlabil¡ty Office) (pr€parsd statomont at 7),
ovailoble at htt p :loveß igh t.ho u se.Bov/ i naßesl
sto es/Heo n9s/Committee_on_OversiEhu201ol
03 25 1 o _HAMPIî ESTIMONY-D'àI to. p ¿I Ínorùt'
tlat 32% oflJiãl modificslions lasting three months
or nore bad been approved lor conversion into
Ps¡manent modifi catioDs).

consumers ate eligible for governmert
programs ot assistance di¡ectly hom
their servicers or lenders, many housing
counselors and servicers have st¡uggÌed
to respond in a timely manner to the
extraordinary nurnber of consume¡s
who are seeking loan modifications.so
Finally, the Treasury Department also
has observed that some se¡vice¡s have
not adequately met consumer demand
fo¡ loan modifications under the HAMP
Dtos¡am.4o
' lríuny 

"on"u*"." 
,"ho have been

unable to obtain mo¡tgage assistance
¡elief services th¡ough their own efforts
have turned to fo¡-p¡ofit MARS
providers for help. Provide¡s p¡omoting
theb ability to negotiate with lende¡s
and servicers to obtain loan
modifications o¡ some otheÌ type of
ntorL8a8e ¡elief have proliferated in the
past few yea¡s,a1 Responding to
consume¡ demand, many providers
have promised to obtain loan
modifications,a2 but others have begun

*sr"-ã ãnr- u, , l.oting rbat MARS bâve
flou¡ished ss "cons¡rmers' delnsnd ror rolisr
outpÊc€s th€ capacity ofmortgago servicors and
Bove¡m6¡r Protlsms alikø")i'Ihe Recently
Annoünced Rovis¡ons to thê Hone Aflotdohle
Modif¡cãtion PÌoBrcn IHAMP): Heoing BeÍore ù1e
Subconn. on Hous. t Cmty. Opportun¡ty of theH.
Comm. on Fin. Set /s.,717th ConB. 131 f2010)
(statoment of 

^lanWhit€, 
AssistantProfossor,

vafparaiso Univ.), ovotloble at htlp: finoncial
sert¡ces.houso.Eov/ Me d¡d lf ì le/hearingsh 1 1 /
Pi n ted% 21Heor ingsl1 1 1 -1 22.pd l. ('1','.odücàtio¡)
requests are ldguisbi¡g fo¡as lo¡B ãs a yee,
se¡vicers Epeatedly Âskbo¡rcwers to ¡esubmit
docDentation thåt hEs been lost orbecolno
oùtdated, md housirS cou¡selo¡s and nediåtors ar€
úable lo B€t limoly intomolion ud rssponsEs
hom sewice¡s."); NCLC IANPRIåt 2 (nothg that
ss¡vicørs h¿v6 fåil€d to meet borrower d€mand for
loú modifications); NAAG (ANPR) at 7 (noting that
bonowe¡s have had diffic'rlty Ìoaching s€ñ,icsrs
a.nd oblâining thBir orsistanæ).

ao See,e.g., Hold¡ngBanks Accountahle: Are
T¡eosury ond Rønks Doin*Enoueh to Help Fo¡l].¡lies
SaveThetHones?: HeøÌiní BeÍorc ¡Àê S.
SÌhco,,n]'j. on Fin. Se s. e Gøn. Gov't oÍ the S.
Conn. on Approptiø¡ions, 111th Cong. (2010)
(s(alemen( of Timothy Ceith¡e., Sec'y. DBp'( ot the
T¡sEsùry) ("lwlB do notb€lievs thåt so¡vicsrs a.rê

doint snough to help homoo\r,ners.")
al See MARS ANPR,74FR at 26134F35.
a2 See, e.9., SoÍe Mo¡lgdge Licensing Act: HUD

Bespons¡hìl¡t¡æ Uñde¡ the SoÍe Act, P¡oposed Rule,
74 FR 66s48,66s54 (D€c. 1s,2009) ("HUD has so€n
E subst¿ntisì incrsssE in tho ¡ûnber oIùird-parly
Ecto¡s (t.e., individuals othe¡ tlm lendE¡s å¡d loån
servicers) o lÏer¡¡8 lheir servicss ss inlemedidies
pulatively to r,¿orl on behalfofborrowers lo
negotiale modificålionsof existingloan lsrms.")i
NAAG (ANPR) Et 2 ("lrlhe ûoÃn Dodificstionl
consuìtì¡B busi¡ess nodel is domiDati¡B the
markotplace. CoDsùLta¡ls ar€ by far tho most
crmrnon source of consumorcomplaints recsiv€d
by o'r¡ officos in {h€ 6.rêâ of mort8ãg€ ãssistÉ¡cs
seNicos."); OHAG {ANPR) at 2 f"Fo¡ thoss
conpÐies ùat actualìy do put some effo¡t into
belpins t¡s consumer, tlo most common businsss
model is ân offe¡ lo negoliâte a loan modificstion
orropayment plan with tho consìimør's servic€¡.')j
CRC (ANPR) al 1 ("In CãliforDia, Âdvertisemsnts
p¡oEisi¡g loÐ modilìcaü
inescåpable,")i FinCEN, ¿oon ModiÍicatíon ond
ForÊclosure Rescue Scøns-Deolvin9 Trends ond
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to ma-rket short sales and othe¡ fo¡ms of
¡elief,a3 The Commission's law
enforcement expe¡ience shows that
MARS providers typically are small and
relatively new businesses,44 and thus it
is difficult to estimate thei¡ numbers.as
Based on the law enfo¡cement actions
brought by the FTC and the states,
howevel, it appeaÌs that there are over

Palteñs ¡n Ronk Secrecy Act Beporlinï 1o lM.ay
2o7o), ovoi labl e o t h ttp : / lw.Íi næn.Eov lnews _
roo nh p 4i |es / MLF Loo n MoDrorec losue.pdf
(FinCEN Repo¡t) ("Repo¡ls of foreclosure rcscuo
scÂms i¡creÀsed sùbstãntially in the last eight
months of caletrdar yeù 200e."),

{3AlthoùBh lhe dominant trend anong M,ARS
p¡oviders is to offer loù nodifications, over the
påst tew yea¡s some provide.s also hãve ofler€d
othor puryo ed lyp6s of loss mitigaûon s¡d
forcclosuro åvoidanc€. Soe, e.8., FTCa. Foreclosure
solurto¡s, ¿¿c, No. 1:08-cv-o107s {N.D. ohio Iìled
Ap¡. 28,2008) (áLleBinB tbãt provider offered to stop
forcclosuÌ6 proceedin8s ùd secu¡e wo¡kout ptùs
witl consurners'lenders or servico.s); F.rC v.
Mortgoge Forcclosurc Soluliors, I¡¡c., No. 8:08-cv-
388-T-23E,9 (M.D. Flã. filed Feb. 26,2008) (same).
Providers måy ådjust thsir lnÂrkEling to oftsr rcwly-
mintod forms ofmortgåg€ rsìi€f-for sx6mpl€, ths
possibility ofenterin8 a short sal€ undor th€ H^F^
pro8rM. S€e, e.9.. Iliro¡:ç v. Hone Fo¡eclosurc
Solul¡onsI¿C, No.08CH43259 (Ill. Cir. Ct. Cook
Coùty 2008) (allsgi¡B MARS p¡ovider otr€red to
assist consumers lo ent€rshon sâlss). Anothornew
variation ofMÂRS is char8in8 ân advånce lee to
purpo edly "eliminåte" morlgag€ debtshy
challenging tle legaìity of tle oriSi¡al mo¡l8a8es,
See FinCEN, Foæclosuæ Eescùe Ftuud neport Moy
2070, suptø 

^øte 
42 at9,MARS providers also have

olfered "salel€aseback" or"titloreconvsyåncÊ'
llånsactions, In lhose transactions, M,IRS provid€rs
instNct consum€rs to lmnsler titls to th€irhomes
to the providers ônd lhcn the consme¡s Ìent lìe
homes lron lhsm. The providors p¡omise to
reconv€y title at some later dato, ysl oficn do not
do so, therehy laliDS the equily in the homes. Sale.
ìeâsebâck ând title reconveyúce ûùsactio¡s
appear to hav€ becomo l€ss pr€valsnt, in part
because mmy consurners do not hav€ sufficient
oquity itr thei¡ homes to mak€ this stÌaþ8y
profitable. See, e.9., FinCEN, Fo¡eclosu¡e iCes¿ue
Fmud nepoúMay 2070, supi.o nolo 42 ât 4.

,aSee FICCasß List. Some ot lhsse snsI a¡d
relatively new businessos ar€ law fil¡ns. Fo¡
sxúple. NCLC surveyed m€mbors of th6 Nâtionsì
Association ofCoDsumer Àdvocates (NÂCÂ) and
the Nålionâl Association ofConsume¡ BÂ¡l ptcy
Attomsys (NÂCBA)i zs8 atlom€ys responded thåt
they provided some ¡orm of M.ARS. NCLC st 5; see
o/so IREL.{ at 1 (statint that mðìy of tho 2,ooo
members olthe lllinois Resl Estats Låwysrs
Association ùe "en8aSed in the process oflrying lo
åssist thsir coûsum€r clients in deEli¡g with
forec)osurss, nortgåge loån workouts, ud relaGd

as Se¿, e.9., U.S. Gov't 
^ccountability 

Offrca,
GAO-10-787, Fedenl EÍÍofls to Combot
FoÌeclosúrc Rescue Schenes orc UndetWoy, but
Inproved Planning Elenents Coold Enhonce
Progress 12-16 (luly 2010) ("GAO Report"){noti¡g
that data otr MAF.S providers is limitedl; N,AAG
{ANPR) at 3 ("It is dificult (o gâthe¡ exact empirical
dâlå ûn compaÌies providing loÐ modificationúd
foreclosure rescue servicÊs du€ to tho
predofninanco oI Int€me(-based compÐies Ðd
their eph€meral nalure."); OH 

^G 
(ANPR)ât 2

{"Ther€ is little reliable datá about the foreclosù€
¡escue induslry."); CRL at 3 ('With few bÐiers to
ontry ãnd little (o no ove.sight, scâlns âre
noùìsbi¡g i¡ the cunent environmsnt.').

500 such providers in the United
States.4c

Typically, MARS providers charge
consume¡s hundreds or thousands of
dollars a7 in adva¡ce fees, i,e,, fees pr¡or
to providing their seNices. In its law
enforcement actions, the FTC has
observed that some p¡ovide¡s collect
their entire fee at the beginning ofthe
transaction,as while others collect two
to three large instalìment paJrments hom
consumers.ae NAAG and other
commenters also stated that many
MARS providers have be8un to offer
thei¡ services piecemeaì, collecting fees
upon reaching various stages in the
p¡ocess, such as assembling the
documentation requi¡ed by the lender or
servicer, mailing paperwork to tlre
Iender or servicer, and negotiating with
a lender's loss mitigatioû depa¡tment,so

As discussed in the ANPR and NPRM,
MARS providers often claim to possess
specialized knowledge of the mortgage
lending industry,sl sometimes toìrting

""S""N,rnC lapnl ut 4 (notinS thåt stato
åttom€ys gsnersl have investigat€d mor€ ùan 450
MARS p¡ovidßrs); FIC Caso Lht, sup¡¿ nole 28:
Press Retease, l"IC, F¿d¿Þ I ond Stote Agencìes
Croêk Down on Moigogê ModiÍication and
Foreêlosurc Resc,Je ScoÌl¡.s{Apr. 6, 2009), ovûrloólo
ot http :/ lw.fc.Bov/ o po l2oos lo 4 / h u.l.s htm
(Epo¡ti¡g l¡at the Comission setrt wmi¡g l6tle¡s
to 71 companies offering M.ARS).

a? See, e.ß., inÍm no|3s a8-49; C^O Repo , supm
not€ 4s, at T lnoting ùÌÊt MARS typicålly rhaBe a
foe ofthousands of doll¡rs)i Dùgotr at 2 f"Wo chaB6
52,500 as a tlat tee" i¡ advùcs.); CRC {ANPR) al
2 {"The åverag€ fee thstwe are seeingbonow€rs
chaBed is 53,000i ne hsve sesn tees ås h¡gh as

59,500. Ìn nearly every i¡fance, these lees are
charged up hont, belore any se¡vic€s håve bo€n
rendered.");NCRC (.{NPR)at 3 {notinB that
"ttlypically, loanmodifìcålion compùìi€s requos(a
significÐt Ieo uphotrt" a¡d that å sludy po¡fomod
by NCRC "docunented a median fee of52,eoo,"
altbough "(flees rùged as hi8h as 55,600"); NCLR
(ÀNPR)at 1 (observin8 feos as high ås 58,000);
NCLC (ANPR) at 5-s (ostimåting typical sdvânco
f€ss to b6 b6tw6on 52,000 and 54,000).

{rSee, e.8., suplo nots 47i FTC v. Inlinity Gtoüp
Señ,s., No. SACVoH)o977 DOC (MLGÌ) (C.D. C&1.
fil€d AuB. 26. 200s); FIC v. Freedon Forcclosùtø
Prevention Spec¡olists, UC No. 2:09-€v-o1167-
FIM (D..Ariz. jì¡n€ 1, 2009)i FICv. Fed. Loan
ModiÍ¡cation Law Ctt., UP, Nû. S^CV0$a01 CtC
(MLGX) {C.D. Cål. fil€d Apr. 3,2009).

ar See, e.5., FTCv. Truman Forcclosure
Ássii¡ûÍce, ¿¿C, No.09-23sa3 fS.D. Flâ. filsd Nov.
23, zoos), mC v. Wdshington Ddb nes., Inc., No,
8:09.cv.023o9-SDM-TBM (M.D. Fla. fil6d Nov, 12,
2oo9)i FTCv. Fißt Univeßol Lending, UC,No. 09-
Cv-82322. M€m. Supp. mO al s (S.D. Fla. nl€d
Nov. 24, 2009); see olso, e.8., Dargon at 2; Rogors
åt 13.

soSee, e.9., LFSV ât 2 ("lwls hâve seen M,{RS
providers who ùe effectively evading t¡e advÂ¡ce
fes p¡ohibilion in Californiá law by charging for
thsir 'services' in 'phas€s. "'); NA^G at 3; LCCR at
t see olso FTCv. Debt Advococy Ctt., uC,No,
1:osCV2712 (N.D. Ohi6 fiìedNov. 19, 2009).

51 See, e.9., NCLC (ANPR) at 3 ("Sone
modification firms claim superior €xporlis€ ov€n
thou8h ther€ år€ no recognizÊd qùaìiñcatio¡s other
than th€ tråining prog¡ams offg¡ed by HUD to
c€rtified ãBencies. I¡steãd, some foFprolìt ontities
toul tleir experience as mortgag€ industry

their hiring of former mortgage brokers
a¡d real estate agents s2 to bolster their
cìaims of pulpo¡ted expertise. Ir
addition, some attorneys-including
solo practitioners aIId smalì law firms
that represent financially dist¡essed
individuals-inc¡easingly have been
offering MARS in conûection wiLh tlleir
legal practice.s3

A numbe¡ of non-atto¡ney M,A.RS
providers are employing or affiliating
with lawyers, with the providers
represeûti[g that tlley e offering
t¡aditional legal se¡vices.sa Although
these providers often tout the expertise
of these atto¡neys in regotiatirg with
lende¡s and se¡vice¡s, in many instances
lhe attomeys do little or no òonolide
legôl wo¡k,s5 In some cases, MARS

-¡"ia"o:)' 

N¿nc r¿vpn ) ú 4i FTcv. Fed Hous¡nl
Mod¡l¡elÌon Dep' t, No. os-{V-{l7se lD.D.C. nled
sopt. 1s,2009) tåll€ging dsfendanrs'w€b sites state
thåt måny ofth€ir"skilled negotiators" bave
"work€d Ior r.ho londors ùey ar6 dealil8 with")i FIC
\. US Foreclosurc nel¡el Cotp., No. SACV09-768
JVS (MGX), Mem. Supp. TRO. at 4-5 (C,D. Cal. ñl€d
July 7, 2009) (all€ging lhat defendãnts ''boasled ol
twonty yoårs' experiencs" and thal t¡sy had
''extsnsiv€ experience in lhe industry")i FICv.
Trunøn Foìeclosurc Assislonce, ¿¿C No. 0$-
23s43, M6m. Supp. P.l. st 20 (S.D. Flâ. nlsd Nov.
23, 200s){allo8in8 that d6f6ndânts'Web sires
reprosented that tÀey have "extsnsiv€ loss
mitigation experi€nce" a¡d that "tìey ùe ledby a
sÊasonod and provon teåm ofprolessionals"): see
dlso FTC a, LucdsLowoenler"I¡c.", No. 09-{V-770
(C.D. Cal lìledjùly 7.200e),

,zSee, ¿.9., NCLC (ANPR)at 11 ("Morqåge
brok€rs-ofton c¡ted as ono ofùe drivi¡g forces ¡n
th6 $owrh ofbsd subpriÍro loålrs-are in demand
to work fo¡ loâIlmodificaüon compB¡iss. On€
MARS adve ised for consultùß with moltgaSs ud
real estata oxp€riencB to join ils csdre ofloan
modifìcation specialisls."); GAO R€po¡(, supE nots
a5, al 10 ("Fede¡sl dd stãle officials ùd
repressntatives of nonpro tìl o¡Bùizations told us
thât porsons who håve conduct€d forcclosule
roscu€ schofnes includsformsrnortga8e industry
profossionals rvho had b€Ên involv€d in th€
subprim€ mùkel ' ' '").

5r Seeae e¡dlyG¡s€nñEld; Dêsl; Gil€s. See ûrso
NCLC at a.

5r See, e.9., NAÁG ål 3-{ ("W6 hav€ noticed l¡ât
nstioDal compsnies æ recruitinS fo. alto¡ney
"partners" or "local counsel" jn all ofthe states they
work in to Bvåde stâtos'mo gåge rcscuo ftaud
statùtos."); IL AG at 1imCv. Loss Mit¡Bøtion Setus.,
l¡c., No. SACV09-800 DOC (ANX), Msln. S'rpp.
Pls, Ex Pdl€ App, at 3 (AuB. 3, 200s) (alle8in8 that
defenddts enEãged j¡ "mjsreproseniations
prohibited by tho TRO, behind â non fåcâdo: the
'Walke¡ LBw Grcup,"'whichwãs "notlin8 more
thú a shm le8al operâlion desi8ned to evade s(ate
law resticuons on the collection ofup-hont fees for
loan modification and foreclosure relief'); ¡7C v.
LucosLawcente¡ " Inc.", No. SACV-o$-770 DOC
(ANX) (C.D. Caì. ñìed lùìy 7,2oos)i FTC v. Ddto
Med. Copitdl Inc., No. SÑ-av-es-1266 AHS (Eex)
(C.D. Cå|., contempt application liled May 27,
zoos)i FTC v. US Fomclos!re AelieÍ Corp., No.
SACV0S-768 ryS (MGX) (C.D. Cal. fiìed fuly z,
zoos)i FTC v. Fed. Loon Modilicotion Low CE., UP,
No. SACVosaol CIC (MLG,() (C.D. Cal. frled Apr.
3,2oos\ see also Cincinnoti Bdt Assoc.a, MùIoney,
119 Objo St.3d 412 (2008) (disciplining auornoys
involvod in mort8a8e !ssistÐce ¡eliet sewices).

55,See supE not6 s4. Th€ sxperie¡ces dolãiled in
orc commert from an attomey illuslmte tho role

Conlinusd
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providers also offer "forensic audits,'
during which attorneys purportedly
conduct a legal analysis ofmortgage
loan documents to find law violations,
thereby supposedly helping consumers
acquire leverage ove¡ thei¡ lende¡s or
service¡s to obtain a better loan
modificatior.s6 Provide¡s offering
forensic audits also assert thaL, because
of their ¡elationships with attorneys,
state laws that prohibit non-attorrieys
from collecting advance fees fo¡ loan
modificatior services do not apply to
them,sT For example, California law
previously imposed a numbe¡ of
restlictions on "fo¡eclosu¡e consultants,"
but allowed "ìicensed attorneys * * *

[to] charge advance fees unde¡ ce¡tain
liûited circumstances." s3 The State Ba.r
of California subsequently obse¡ved that
"fo¡eclosu¡e consulta¡ts úay be
attempting to avoid the statutory
prohibition on collecting a fee befo¡e
any services have been rendered by
having a ìawyer wo¡k with them in
fo¡eclosure consultations." ss California

ùat attomeys play orhave been åsk€d ro plåy ¡n
connsction with MARSI

I had nùm6rôDs non'âttôñêv dôdificâliôn
compãnies ask me ro se¡v"," iuei" t"*y"r 

"naåccept s nal fee on each tìle. I rvould Bel tÀis money
and do litlle or no wo¡k fo¡ it. In some casos I would
take in tbe advance fee ånd then disburst€la sbar6
to the loan officer produci¡S l¡o deaì aÌd É share
to lhB company actually doing the wo¡k. O¡ I would
be collecting thc advuncc fee and thon holding all
or pBn oii( in my trust accourt lDtil the
modification wãs completed.I dectired lo Bet
involved in such srrÊnSemsnts.

Deåì at 6.

'd See, e.a.. MN AGat 2 ("Recendy, so.cållsd
for€nsic loar aìrdìbrs have eme¡Bed as 6 new typo
ofmo¡l8a8e âssistânce rslief's€rvic€."'); 1st ALC at
3 (M^RS provid€.ståün8 it engagss i¡ fo¡ensic
€udits); Dâreon st 2 (ssme)i seeolso FTC v. Debt
Advococy Ctt., uC, No. 1:09Cv2712 fN.D. Ohio
Afn. Cofnpl. ñlsd Msy 1a,2010) (slle8in8
def€ndanls puForting to oII€l forsnsic åudits
mis¡ep¡esented that'betwoen 80-90% oIåll loEns
ttheyl bavs åudit€dhsve some tom ofri8hts
violations")i ITC v. Do¡o Me¿ CopiúdÌ l¡¿., No. SA-
Cv-es-l266 

^HS 
(Eox), Mom. Supp. App.

Cotrlsmpt at 18 (C,D. CâI. ffled Måy 27.2009); FTC
v. Fed. Loøn Modificatìon Lw C¿r., LLP, No.
SACV09-101 CIC {MLGxl (C.D. CåI. filsd 

^pr. 
s,

200s).
Since publicãtion ofthe NPRM, tho Commission

has ¡eleased m ãle( to warn consum€rs about
entìties purporting to provids fo¡ensic audits, FTC,
Forcnsic Morlqage Loøn Aud¡tScoms: A New Tw¡st
on Forcclosù¡e Ãescue Fruud lMÃr.2o1o), ovoiloble
ã¡ h ttp :Iw.ft c.govlbcpl ed u /p ubslco n s u neì/
alerts/ahI77.shtn; see olso, e.&, CåÌ. Dsp't of Real
Estat€, Consumer 

^ì€rt 
6 (Mâr. 200e)(wÉÌr¡i¡8

consuners oi"forensic loa¡ reviews'ì, ovotlo¿le o¡
Ì'tt p :/ /ww.drc.cã.ßov / pdÍ_docs /
Ftuudwon in gsCaDnE1 3 _2o0s.pd I.

sTSee supm notes s1-56; see ¿lso lL AG (ANPR)
ãl 2 ("AllorDeys srs using lhs fstat€lsx€mpl¡on lo
mark€t ând ssll tbs same mo¡t8a8e consult¡nB
servicesprovided by non-å(tonßys.").

50 Press Rol€ÊsB, Office oftle,All'y GeD., Cal.
Dep't oflustice. Brow¡¡ 

^lefls 
Honeowners Lhot

Nela, Low P¡ohìbits Up.Ítont Fees ÍotForcclosure
nelÌef Seflices l0ct.7s,zoos), ãva¡loble ot http://
ãg.co.Eovlnewsoleds / re leose.p h p? i d= 1 82 1.

s0see Stare Bar ofCâI., Ethics AIeÌt: Legdl
Se ices to Distressed Honeowneß ond Forcclosure

has since passed a new law that
removes this attorney exemption,60

B. Unfqir ot Deceptíve Ptactices in the
Mo*eting of MARS

The FTC, state attorneys generaÌ, and
othe¡ law enfo¡cemert agencies, have
extensive expe¡ience with MARS
providers. In the past three years, the
Commission has filed 32 law
enfo¡cement actions against providers of
loan modification and fo¡eclosu¡e
rescue services,6l State attorneys
general have investigated at least 450
MARS providers and sued hund¡eds of
them for alleged state law violations,6?
Additionally, the Depa¡tmenl of Justice
and other agencies, working both
individually and jointly, have pu¡sued
MARS providers for illegal conduct.63
As discussed in more detail below, the
evidence in the rccord, including
extensive law enfo¡cement expetience,
demonshates t}lat the unfai¡ o¡
deceptive p¡actices of MARS providers
are widespread and are causing
substantial corsume¡ ha¡m,6a Indeed,

Consultonts on Loan Mo¿y'ico¡io¡s ("C01. Stats BEr
Ethics AlÊrf') 2, Ethics Hotline¡ (Feb.2, 200e),
ova i Io bl a o t h up : I ta ww.col bã¡.ca.sovlû I ho¡/p dfs /
e th i cs / Eth ¡cs- A leÌI-Forec Io sure.p dÍ ; see o lso
noido ßot, Ethics Alerl: Pmviding Leqol Seryices
to D¡st¡essed Homeowneß 1, ovoilohle o¡ http://
www.florida ba t.or9 TF B /TFB Resou tces.nsf /
87 2c2A9D7 B 7 1F0 5 7 8 5 2 5 7 5 69005 7 95DE /6 FILE|
todnMo dificoüon21 0e 2. p d l? openElene n t l"Thø
Floridå Bar's E{hics Hotìine roc€ûtly has ¡scoivad
numerous calls fron lawyers who have been
contacledby noDlawyers seeking lo set up ån
arrùEoment in which the lswyors sro involvÊd iÌ
loan modincâtions, short salos, and otler
toreclosurÊ-Þìåted ¡6scue services on behaìf ot
distr€ss€d honeow¡srs. ' ' ' rhe [Flo da]
Foreclosue Rescue Act r * t i¡nposed rcstrictions
on notrlawye¡ loan modifisrs to protect distross€d
homeow¡e¡s. Tbe new statuto appesls to be ths
irnpetus for thes€ inquiries.").

oo Cal Civ. Code S2944.7ise¿ olso P¡ors Rol€Êso,
Offìce ofthe Att'y Gen.l, Caì. D6p't oflusücs, A¡ow¡
AlêÌts Honeo$,neß ¡.hot New Ldw Prchih¡ts Up'
Iront rces Íot Forcclosù¡e Betiel seryices loct. 1s,
2oos| øvoiloble dt http:lloq.co.ßovlnewsdlefls/
relesse.php?¡d=1821.

or Se¿ FIC Case List, supm noto 28.
o, NAAG (ANPR) at ai IL Ac (ÂNPR) at 1 (noring

that Illircis bas over 240 op€n invsstigations of
MÂRS provid€ß and nled 28ìâwsuits âgainst
them)iPress R€lease, FIC, Fedetul dnd Stole
Agencíes Tdrget Morlgage ¡eiielSc¿ms (Nov, 2a,
2009)(announci¡8118 actions by 26 federal ùd
stato å8€nci6s), availabìs st h ttp :l w\.w.ftc.Eovl op a /
z1os / 1 1 lstolen hope.sh tm; Press Release, FIC,
Fe¿eml and Stdte Agencies ToÌEet Moieale
Forcclosurc Rescueand Loon Mødificotion Scons
{luly 1s, 2009) {announcing opeÞtion i¡volvi¡B 189
actions by 2s fede¡al Ðd stare s8encies), ovotloó¡e
a t http : / /wú!.ftc.goe lo po / 200 9/o? ll o o nl i es.sh tln j
PEss Release, Finoncial Fmud En¡orcenent Tosk
Force, F¡nonciol Froud EnÍoìcement Tosk lìorce
Announces nesuhs oÍ BÌoadert MoÌtEdEe FtuDd
Sweep in Histoty(hne 17,2010), ovdilahle ot
hu p :/ /wutw.sto pÍN d.eov / news / news-06 1 7 20 1 o-
02.htnl.

t3See rhÊo notos 92-e6 aÌ¡d sccompånying t€xt.
¡{See, e.9., LFSV âl 1 f"During the recent

mortga8e crisis, wê håvê beeD deali¡E with a nood

one ¡ecent survey of state and local
consumer agencies found that the fastest

$owing cateSory of consumer
complaints concerned the failu¡e of
MARS p¡oviders to fulfill their promises
to help save consumers' homes from
foreclosu¡e,6s

MARS providers colnmo¡¡ly initiate
contact with p¡ospective custome¡s
through Inte¡net, radio, television, o¡
direct mail adve¡tising.66 Although
MARS providers did not submit
information fo¡ the reco¡d relating to the
extent and cost of their marketing
efforts, they appear to use a variety of
media to target larye numbers of
consumers who are stru8Sling to pay
theb mo¡tgages. For exampìe, one
MARS p¡ovider that was t¡e subject of
an FTC enfo¡cement action spent $9
million in one year to broadcast
deceptive advertiselDents nationwide on
major television and cable netwo¡ks, as
well as on ¡adio stations and the
lntelnet.67 Typical MARS
adverlisements inst¡uct consume¡s [o
call a toll-free telephone number or to
e-mail t}le provider, One provider's
advertisements allegedly yielded 1,500
inbound calls per day.63 Another such
p¡ovider disseminating direct mail
advertisements ¡eported receiving
app¡oximately 500 inbound calls per
dav.6e

Óustomary representations in the ads
and ensuing telemarkeling and email
pitches claim that the MARS provider
(1) will obtain fo¡ the consume! a
substantial reduction in a mo¡tgage
Ioan's inte¡est Ìate, principal amount, or
mont}lly payments; (2) will achieve
these results within a specific period of
time;70 (3) has special ¡elationships

ofbonow€rs wbose moflga8es are disLressed o¡d
who havo been subisct to abus€s by companies and
individuals promising asriståncÊ with obtaining
lnodificaüon of thoss loÐs,")

6'See ConsùrnorF6d tr ofAI¡. e¡ ol., 2009
CoDsùme¡ Compìaint Suvey Report 3 (t'rly 27,
2oro), øvoildhle øt http:l lw.ww.consuneled.or9l
el enents / www.co ns u neled.orß/ F ile /
Consuner_Co np Io i n t _S u ruay _Repoñ2009. pdÍ.

ooTh€ FIC proculed inlormÂtion hom a m€diå
monitoring company on tha occulrsncs ofbroadcåst
adve¡tising fo¡ MARS. The cofnpany ìocåted 68
radio ads snd 71 telsvision and cablo ads
contai¡in8 ths lsrms "ssve your hone," "norgage
modification," or "loar modificaüon.' Thes€ ads
6ired between ths dãtes olSept€mber 1. 2008 and
SspGmbo¡ 1,2010. Thsse ads were attributablo to
139 difle¡ent compånies.

G? See FTCv. Fed.l,ôøn Modifcot¡on IÃh,Ctr.,
LLP, No. SACVoS--a01 CIC (MLGX), Meln. Supp. Ex
Parte TRO at 6-7 (C.D. CåI. Iìled Âpr.6.2009).

oú ld. at 6-4.
ßr See FTC v. Loss M¡tigoljor Seds., r¡¿., No.

SAcv-os-4oo DOC (ANX), Mem. Supp. TRO at 7
(c.D. Cal ñled lul. r3, zoos).

1o Se¿, e.8,, FTCv. First Unive¡sol LendinE, UC,
No.09-CV-€2322, M€m. Supp. TRO å( 4-s {S.D.
Fla. nt€d Nov. 2a,2009); FTCv.lstCüo¡. Motlgoæ
Co¡p., No.os-Dv-s1846 (S.D. Fla. fiìedNov. 17,
zoos)j FTC \r. Frcedøn Foreclosure Prcvention
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with lenders and service¡s;71 and (4) is
closely affiliated with the government,T2
nonprofit programs,T3 or the consume¡'s
lende¡ o¡ se¡vice¡.7a P¡ovide¡s also
commonly represent that there is a high
likelihood, and in some instances a
'þarantee," of success.Ts Many M,\RS

Spec,ortsls, ¿¿C, No. 2:09-€v-01167-FIM (D. A¡iz.
Iìled lune 1,2009); FTC v. Fed.Loan Modilicotion
I¡r Cr¡., LLP, No. SACv09-a01 CIC (MLGX) (C.D.
Cal. lìled Apr. 3,20091.

,1 See, e.8., FTCv. Debt Advocacy Ctr., UqNo.
1r0scv2712 (N.D. Ohio filed Nov. 19,2009); FIC
v.1st CùoL MoAEoEe Cory., No. 09-DV-61846 (S.D.
Fìa fil€d Nov. 17,2009); F?Cv. LucøsLo*,Centet
"l¡c.," No. S^CV-09-770 DOC (ANX) (C.Ð. Cal.
filed July 7, 2009); FTCv. US Forcclostte RelieÍ
Co¡p., No. S^CVF09-768 JVS fMGX)lC.D. Cal. filsd
luly 7, zooe).

12 See, a.8., FTCv. Doninant Løads, LLC, No.
1r10<v-00ee7 (D.D.C. filed lune 16, 2010) (âlle8inS
lhal defondanls'Weh sites leatured omcial
goverMent seaìs and Iogos, ånd deceptiv€ly
sppearcd to be affiliated wilh tbe sovernlnÊnl); FTC
!. Wosh;ngton Doþ nes.,lnc., No. 8ro8--cv-02309-
SDM-TBM {M.D. Fla. filed Nov. 12, 2009) (alleging
lhal defendúts Îaìsely represented that they wero
affiìiãlcd wilh tle United Slates Eovernmsnt)i F?C
e. Fed. HousinïModifícøti.,n Dtrp'i, No. 09-CV-
017s3 (D.D.C. filed Sspt. 1s, 2009)i FICv. Se¿n
Co¡lliea No. l:oe<v-00894 (D.D.C. fìlod luly 10,
200s) (allsBirB d€lendã¡ls plåcedadvortisornonts
on Inte¡net sea¡ch e¡gines tÌlat refer co¡sumers to
Web sites tho( decspûvely apped lo be sffiLiated
with Bove¡ment Ioù modiEcation pro8rams)i F?C
v. 1'rlomos Âyo¡, No. 1:oe-00535 (HHK) (D.D.C.
IiìedMâr. 2s, 2o0s);FrCy. Fed. Loon Modifcotion
¿aÌr Crr., LLP, No. S^CV09-{01 C}C (MLGxl (C.D.
Cal. fiìEd 

^p¡.3,200e){chùBin8 
defendan( witb

misrep¡sssntint that il is part olorafñliatod with
the federål govemment); see olso LOLL^F at 2
("Otherclienls have bee¡ deceivod into bsliovinB
lhe MARS provid€r will essis( them becãuse it
claimed to be a'non-prcfi(,'us6d a tov€mmont
symbol or claimed to bo atfìliated witl tÀe HOPE
hotline."): OH,AG {ÂNPR) at a f"Ouroffico has sesn
rnany colnpanios that have nåm€s or advo¡tisements
thåt maks il sound liks lhcy are govemnenl
sponsored.")i NCLC (ANPR) ãl 3 ("Ons website,
USHUD.com. even claims to be'^merica's Only
Free Forcclosure Resorrrce'svon though HUD-
certifisd ÊBÊncios also oFe. h€e assistÐce
r€ga¡dl€s ot incone."),

n See FTC!. New Hope Prcp. ¿¿C No, 1r90-cv-
01203-lBS-lS (D.N.l. filed Mar. 17,2009); FTC v.
New Hope Modjfications, LLC, No.1 r0g-cv-{1204-
IBS-ÌS {D.N.l. lìled Mâr. 17, 200e).

1a See, e.8., FTCv. Kirkland yoùrg, ¿¿C, No.09-
?3507 (S.D. FIa. nled Nov. 18, 2009)(all68in8 tlat
defendants tâlsely r€prosEnt€d u affiliation with
borrowers'leûdoÌs); FrC !. Loss Mít¡Batìon SeF's..
l¡¿., No. SACV-09-800 DOC (ANX) (C.D. C€1. nl€d
luly 13,200e) (alle8in8 thãt defendants deceprivoly
clained amìiålion with consumers' lende¡s)r see
also ,{m. Bônkers Ass n (,{NPRI at 7 {"They often
misus€ tbe intalloctual p¡ope.ty oflenders and
servico¡s by clãilni¡g in nailin8s, on Web sites. ånd
in other commùnicalio¡s that ùey eitheråre
affiliated with tle lenders and sorvicerc orhavo
speciãl relationships with them lhat do no( oxist.
Theyüse lhenames, tr6domarls and logos ofthese
¡enders ånd servicers in (heir advc¡lisi¡B lo deceive
co¡sumers into believing l¡ey câ¡ obtai¡
modincation r€lioflo¡ thsln t¡at these consumeN
could not othsrwise obtåir fo¡tir€mselves ât no
cost. )iChaso (ANPR)at 3 ('These M^RS entili€s
ålso lnây ìead tbe bon'ower to believe th¡t they ue
associated with thB ssrvicoro¡ thâ{ they have
special agreemor¡ts witb tùe ssryicsr fo¡ processi¡g
loån modilicadons, ivhen, iD fact, they do not.").

7s See,e.E., FTCv. Tîùmon Foreclos\re
4ssirlû¡ce, ¿¿C, No.0s-23543 (S.D. Fla. nled Nov.

providers do not disclose lo consumers
in their p¡omotions the cost of thei¡
services.T6 In some cases, M,ARS
providers entice consumers to make
substantial up-front payments with false
claims tlat they will be able to obtain
a ¡efund ifconsumels do not ¡eceive an
acceptable result.77

23, 2009) (alle8inBd€fendants fâlselyclaimsd
sùccess rate of97 to 100%)i FTC v. Debt Advocacy
Ctr., LLC, No.1toscv2712 (N.D. Ohio nled Nov. 19,
2009) {alleginS dstondants fâls6ly clåimÊd å 90%
succ€ss rårs)i FîC v. ¿oss M¡t¡Bot¡on Seûs.,Inc.,
No. SÂCv09-800 DOC {,^NX) {C.D. Cal. Iil€d luly
13, 200e) (slle8in8 "fdlefendanls håve (oìd
homeowno¡s ths( their success ¡ats is above ninsty
p€rc€nl"); FTCv. ¿u¿osl¿wcen¡e¡"In6.," No.
S^CV-{g-770 DOC {^NX) lC.D. CåÌ. filed ]ì¡ly 7,
200e) (allegi¡B "ldlefendãnts epresentãtivss teìl
consumers that DsfendÐts have a success ¡al6 itr
lhe ninotioth psrccntils with thei.lende.')i Fl'C v,
Freedon Forcclosùre Prcvention Specíol¡sts, UC,
No. 2r09{v-01107-FIM (D. tuiz. filed lùe 1,
200s) (ålìBgin8 d€feûdÐts clÂim€d to havs s7%
succoss rats); FrCv. D¿l¿ Med. Cop¡tol Inc.,No,
SA-CV-ee-l266 AHS lEox), Mem. Supp. App.
co¡rempt ar 8 (c.D. caì. filedMay 27,2oosl
(ålì€Bin8 dsfetrduts Ìeprssenlod 1oo% success ¡ate

The Loan Modiñcation Scam Prevention Network
1LMSPN)-a coslition otFedoml snd stat€
or8Ânizâtions led by lhe Laì/ryerc'Committeo for
Civil Ri8hts-has creatod a natiotrwido complåint
¡oportin8 system for ìom modificatioD fraud. The
Network, lormed in February 2010, has receivod
compÌainls thror¡glì a vdiety ofchan¡els, i¡cludin8
a fom posted o¡ its Web sils, tle Homeowners'
Hope Holli¡€, and ¡elerrals from non-profil housinB
couselors. As ofAu8ust 25, 2010, the LMSPN
databass conkineda total of6,473 complaints of
Ioãn rûodification äaud, dating as fùback as April
I, zoo8. mC staff reviewed a rã¡dom suple of 100
ofùese complaints Ðd fouÌrd tbat 63 roported thot
MARS p¡ovide¡s hadguùuleed consDe¡s loù
modifications. hp¡ojectiD8 this finding to the
Êntire LMSPN dåtâbEs€, the mC esumEtes {hat
botwoon s2% ard 72% of th6 complai¡ts rspo¡t ths

70Ìtr a recent Epo¡tsmnùizing tìe resulls of
ude¡cover calls mådo to MÂRS provid€rs, the
Natjonal Community Roinvestm6nt Co¡lition
INCRC) foìrnd that in 5a% ofthe calls tle p¡ovide¡s
did not inform consMers about ùei¡fe€s, See
NCRC, ¡oreclosure Àescu e Scons: A NightÌl]aÊ
Conplicotinß the Ane can D¡eam, at 27lMaL
2010) ("NCRC Ropor("), oeailohle ot http:I
w ww. nc rc.o ry/ i mo ge s / s t o ¡ ie s / p d f/ E s e o rc h /
Ío¡eclosue% 20 res cue% 2osco ns% 20-
% 20% 2 0 nigh t no rc% 20 com p I icã ti ng% 2oth e
%2oane can%2odrean.pdJ.

1t See, e.5., FfCv.Trunan Foreclosurc
,assis¡once, ¿¿C, No.0$-235a3 fS.D. Fb. nlsd Nov.
23, z00s) (åll€ging that det€ndânt faìsoly clained to
pÌovide "100% morcy back Suarantee"); Doót
Advococy Ctr., UqNo.1:09Cv2712 (N.D. Ohio
fled Nov. 1s, 20091 (åll€ging thÊl dÊfendånts fåls€ly
rspresented thsy nill rotund bollolrsr f6a if
unsucc€ssful); FrC v. l¡l,nì¡y G¡o'Jp S¿¡ss., No.
S^CV09-00977 DOC (MLGX) (C.D, Csl. lÌled Aug.
26, zooe)i mC a. Loan Mod¡ficotion Shop, Inc.,No.
3r09{v-007e8 (l¡,P). Mem. Supp. TRO ar 1 (D.N.l.
mended complainl filed.Aug. a,2009) (âll€gint
defendants r€presentod lhst advånc€ fe€s were ftÌlìy
retundable); FrCv. F¡eedom Fo¡eclosu¡e
Prcvention Speciolists, LLC, No, 2r09{v-01167-
FIM (D. Ariz,lù¡s 1,200e) (alleging defendants
promised "100% money-back Budrånles" but tÈ6¡
fa¡led to provido refundslisee olso N,{AG ât 2
("IM^RS providetsl g€¡orãlly iFo¡e theû oM
retund poìici€r. In ù€ vast naio¡ity otcomplainls
rsceiledby oÙl offfces, consumers wore unablo to
get leftDds even though lìs consìllts¡ts porfoúed

Based on the FTC's law enforcement
experience, tle public comments, and
consumer complaints, it appears t-hat
the vast maio¡ity ofconsume¡s do not
receive the ¡esults MARS providers
p¡omise.73 After collecting theh up-
front fees, MARS provide¡s often fail to
make initial contact with the
cotsume¡'s letder o¡ service¡ fo¡
¡nonths, if at all, o¡ to have substantive
discussions or negotiations with the
lende¡ or servicer,Te In many cases,
MARS providers fail to perform even
the most basic promised seNices or
achieve anv beneficial ¡esults.

ln some áases, provide¡s also cause
ha¡m to consumers by inst¡ucting them
to stop communicating with their
Iende¡s and se¡vice¡s,3o Consumers who

littl€ orno work and had promised consumsrs
money-back guara¡t€es,In some cases, tle
companies had cìosed or chÐged locations by ùe
lino ùo consuners discovered the¡e was e
problsm, th€reby preventing the consumsrs hom
even requesting a retund.")isee also, e.8., FTCv.
Home Assure, LLC,No. B r0g-CV-o0547-T-23T-
Sm, Mot. S.r., 

^pp.1 
at 6 fM.D. F¡â. nl€d rån. zs,

2010) (Expert R€port ofDr. Kivelzsurvey reponin8
that 56% olconsuns¡s rsqùested tlat dgf€ndÐt
provids ârêturd;6s% ofthos€ who ¡equ€sted E

retuDd djd so becauss defendùt lailed to perfolm
its sswìcesibut oDly 12% of consmsrs who
mqussted rcfunds r€coivod thom).

?¡See, e.&, jnÉd Sectjon III.E.z.a.: LOLLAF at 1
("ws hâve work€d with rnany honeomes who
hav€ p¿id non6y to å Mo¡lgõte Assistant RoìiBf
Services (MÁRSI provid€r, only to discover that
they receivsd âbsolutely no ssrvica in exchange for
thB fe6."); CMC (ANPR)at 1 Í"CMC menbeß ånd
other mortSage sorvicers found that M,IRS
p¡oviders consislently misreprcsent their ability to
obtai¡ concessioDs hom seryicers r r ',")r Chase
(ANPRI at 3 ("They collect theù fees ùp-frorlÐd
promis€ ùe bonower tley can got a loã¡
modifical¡on or other ioreclosúe relief, when, i!
fact, this is orìy a detsminÈtion that the service¡
car ma](e aíl6rrevi€ning the bonowe¡'s finB¡cial
inJomstjon and iDvestor ag¡eernents,').

,n See, e.&, FrC,!. Ttunon Foreclosu¡e
¿ssJstûnce, LLC No.09-23sa3 (S.D. Flå. ñlsd Nov.
23,2009) (allsging that delendånt oltøn fÊiled to
Étum bol¡ow6¡s'phone calls ud lailed to contact
and n68otiEt6 with Ìotrdots)i FTC v. Apply2sove,
Inc., No. 2:09-cv-0034s-EII-CM) (D. IdÊ¡o fil€d
luly ¡4,2009) (conplainr ail€ging ù¿r "tnlâny
consufnÊrs leâm6d ftom tllei¡ lenders ùa(
Dsf€ndants had not evon contsct€d tho lo¡d6r or
that Defendants had only minimå1, non-substantivo
conlaclwith the lender'), FTCv. Loss Mitiqo¡ion
Se¡vs., tnc., No. SACV09-800 DOC (,{NX)(C.D. CåÌ.
ffled luly 13, 2009) (alleging that "ldlsfondants h6ve
misrep!osonþd thatne8oliationswer€ underway,
althoùgh Dsfendùts hãd ¡ot yet contacted ù€
lo¡,det")i FrC ! , LucosLawcenlor "I¡¡c.", No. SÂCV-
0e-770 DOC (ANx), Men, Sùpp. TRO at 19 (C.D.
Caì. filsd luìy 7, 200s1 (ållsBiDB tìal consumors who
contact theirl¿ndors "l8am ùat lDefendantl never
evm contõct€d the ìotrdor, o. me¡sìy vsrjñed ths
consumsr's los¡ information")i FTC v. Fúedon
Forcclosurc Pevent¡on Speciolß¡s, I¿C, No. 2ro9-
cv-{1167-FlM (D. Ariz.lun€ 1,200e) (âìloging that
def€rdants failsd to act on boneowne¡s' cases for
more thå¡ tour to sil w€eks wiùoùt coDpleli¡B-
or in some cas€s, evsn starli¡g-ne8otiEtions Ðd
"fail€d to retum consum€rs' ropeated t€lephone
calls, evon whon honeow¡ers wsre on thobrink of
for€closuÞ").

¡o See, a.C., FTC v. Trumon Forcclõs¡ne
¿ssrr.stonca ¿¿C, No.09-23sa3 (S.D, Fìa. filed Nov,

Cônlinu6d
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sever contact with lende¡s and se¡vice¡s
unwittingly diminish their ability to
leaÌn that their M,{RS provider is doing
little o¡ nothing on thei¡ behalf, These
consumers may neve¡ learn of
concessions their lenders o¡ se¡vice¡s
would be willing to make-oÌ, wo¡st of
all, may never discover thaL fo¡eclosure
is imminent,sl In some cases, MARS
providers also advise consume¡s to
discontinue making their mortgage
pa)¡me¡¡ts even though doing so could
¡esult in the loss of thei¡ homes and
damage lo their credit ratings,s2

23,zoos)i FTC v. Kirklond vo¡rÍ8, LLC, No. 09-
23s07 (S.D. Fla Iìled Nov. 18, 2oos)i l.rcv.
Wash¡nglon Doto Res., In¿., No. 8r09--cv-{2309-
SDM-TBM (M.D. Fla. Iil€d Nov. 12, 2009); ¡TCv.
Loss Mi¡iqat¡on Se¡.s.,Inc., No. SACV09-{00 DOC
(ANXI (C.Ð. Csl. fil6d luly 13, 20oe)i FrCv. US
Foreclosure Reliel CoÌp., No. SACVo9-768IVS
(MGX) (C.D. CâI. fìled luly 7,2009); se6 olso NCRC
Rsport, s¿rpi.o ¡o¡e 76, at 4 {troti¡B ùat, on 2s% of
ils undercovo¡ calls, MARS provide¡s instluctBd the
call€l to cease communicaling with h's or h€r
lender).

ø1 See, e.E, FTC a. Trúnon Forcclosure
/qssß¡o¡.e, ¿¿C No.09-235a3 (S.D, Fla. lìled Nov.
23, 200e)falle8in8 ùat "lwlhen coDsMers speak
with theù lendeß directly, tll6y oíteD discover tlat
Defendánts had not yet contacted tho lender oronly
had ìeft mossases orbad non-substå¡tive contacts
rvilh the lendeC): FTCv. ¿oss Mitigation Ser/s.,
/,ìc., No. SACVo9-800 DOC (ÂNX), Mom. Süpp.
TRO ãt 18-19 (C.D. CãI. filed luly 13, 200e1
(dståiling "dsvsståting €ffects" of conslrmo¡s
learning loû lato of lack of offort by lo¿n
modification company); CRC (ANPR) åt 7 ('Peopl€
who do have a cha¡cs olkeeping the hono ae
bsing st€er€d åway frofn logitimå(e, fi€e homeown€¡
counseling services or ars failing lo lake any åctiûn
befo.e it is too late becåuse they havebeen assured
everything ìs bein8 tâken care otfor th€m ålr€ûdy.").

Bz See NÁ.AG ã( a ("we a¡e awes of a nDbe¡ ot
rescue consultsnls \ì'ho incodacùy claim that
consumers' londers \rill no{ work wiù th€m 

''lfltillhey å¡e bohind on ùeù mo¡t8a8e på)ments. We a¡e
also aware otconsuhånts who Edviss consumers
not to maÌ(e rnortgags påyments so thst thoy will
be Éble lo ãlford nortgåBo loan modincâtion Íeos.");
CUNÀ at 2 (con$umers "åre ofl€n inrn¡ct€d to stoÞ

-"li"g -o.tgage payments')i NCLC at 7 (famiìy '
(old "to stop payin8 thei¡morl8a8e pãyments and
promisod å ìoûn nodificålion witl lower
paymetrts.')iRod¡i8uez at 1("I ììsve hãd clients face
foreclosure because ottlsse compÐies telli¡8 ùen
to stop paying thoirmortgâgs ând pay tlolnl')rl:rc
v. Fed. Loan Modif¡cotion ¿¿ly Ar., LLP, No.
SACv09-a01ClC (MLGX){C.D. CâI., Aln. Conpl.
lìtedlune 24,2009) f"In num€rous instâncss,
DefeDddts have talle8edlyl encouraeed consufners
to stop payin8 tleil mort8ages, tellin8 consumeB
thst dolinquency will dononsLrât€ th€ consumÊ¡'s
ha¡dship to ùe lender and make it easier to obtåin
å loõ modificãl¡on."); FTCv. LucosLowcen¡er
"inc.", No, SÀCv-os-770 DOC (.ANX) (C.D. Cal.
filed July e. 2009) (slleging that liln numorous
ißtuces, DeIendÐls' representative encourages
consums¡s to stop paying theirInortgagos, t€lling
consì¡me¡s that delinquency will demonstråts the
consurnsrs hardship to the lender 6nd mak€ it
easier to obtÊin â loÁn modification.")i FTC v.
ForcclõsuÌc Solu t¡ons, LLC, No. 1 ro8<v-o I 075
{N.D. Ohio filod Ap¡. 28, 200sl f"Defendanrs
lãllegedlyl inslruct the coûsùmcr lo open ã savin8s
accoul ãnd deposit, €vory month ulil tunher
notice fion Defetrdùls, the consume¡ s nonthìy
mo¡t8ãge palment plus an additionâl fzs%1.
Defsndùls clain this monoy nill be used (o
De8oliale witl the ìendorto reinstate the loa¡,')isee
also FTCv. Fitst Unìversol Lending, UC,No. o9-

The Commission's law enforcement
expedence,s3 state law enfo¡cement,34
the comments received,€s and state bar
actiors 36 indicate t¡at a Browing

CV-82322 (S.D. Fla. fil6d Nov. 24, 2009); ¡TCv.
Fed. Hotsin| Mod¡J¡catior Dep ¡, No. o9-{v-017s3
(D.D.c.Iìled sepr. 1s.2009ii FTCv. Loss Mitiqation
Sers¡.,Irc., No. SACV09-800 DOC(ANX) (C.D. Csì.
fil€d July 13, 2009); FlCv. US Foreclosure Raliel
Co¡"p., No. S^CV09-768 JVS (MLGX)(C.D, Csl.,
Àmd. Compl. filed Md.8, 2009): FIC v, New ¡lope
Propeñy LLC, No. 7to9-4v-01203-lBS-tS (D.N.j.
Iiled Mar. 17. 2009)i NCRC Repo , supm note 76.
al24 ("[]n over 50% oft-he tests service providers
ådvised lestors lhat lhey should not pay their
mo gago."); N,A^G (^NPR) at 10 ('1n soms cas€s,
tho morlgaSe consultanls will actually coùnsel tlo
consumernot to mako a mortgage payment, which
ofcouls6 freos up tunds for th€ consuhânts' feo.").

t3 See tnÉo notes 89-e0.
øaSee,e.B., rloddov. Kruo¡¡d voù¡g, No.09-

e0e45 {Fla. Cir. Ct. Miami-Dads Cty., tilod Dec. 17,
zoos), ovo¡loble oI http: myÍIofidolegol.conl
webf |es.nsíw F / M BAY- 7 y XQFT / SJile/
Conplo¡nt.1 2 170s.pdÍ. Press RBlsaso, N.C. D€p't of
Iústic6, AG Cøoper Taqets Col¡lomio Sche'l,'es that
Prcy on NC HomeowÌ1eß (luly 15,2009), ûvûirûble
oI http :/ lw. ncdoj.con / N e'|s-on d-A Iefl s / Net^,s-
Re lêoses-o n¿- Adv isô¡ ies / Ptèßs-Rêleõses I AG-
Co o p e t 1 a rye ts -C a I i Jo Ì n ¡ a - s c h ê n e s - t h a t- p rcy- o n -
.ospx, Pr6ss Rele¡se, Colo. Att'y G€n. Offico,
Attoñey Cene@l Annoùnces Actions Against Seven
Loãn-Modi¡ication Conponies As Port oJ Muhisto¡a
Sweep {luly 15, 2009), ovoilahle ot http
w..ol otudoottorneygenetul.gôv/ p ¡ess / new s /
2oo 9 /07 I 1 5 lottoû ey _Eeneml _o nno uncæ _
o c t i o n s _o Ba i n s t _s e v e n _l o o n _mo d ¡ ¡ i c o t i o n _
corpdnies_.t ; Press Release, Ill. ,4lt y Gsn., Il,,oß
Altorney Genercl Sues 14t1, Coñpony for Mo¡tgoge
Rescue Frcud l^ltr9.28,2oos), dvoilahle ot http://
w |9w. i l I i n o i s o t toù eyge n e n L Eov / p re s s tu o n /
2O0A _0 I /20 0A0 A2 A,hl mL

05 See, e.9., Deal at 5-6 ("Some nûn-ållomey
modilìcålion compåni€s clåim€d to have attornoys
on staflor avr¡lâble to rcview lhe work or to
negotiate witì lend€¡s. Â tew lawyers'.ented'thei¡
nam€s to non-nttomey M.ARS prcviders while
providing )ittle seNice."l; IL AG {^NPRIåt 1 (noting
thãt"33 percent ollhe fM.{RSlcompùies we have
dealt with ùs owded by atlo¡neys, while 38 psrcent
have some link to the le8al prolession")iCRC
(ANPR) at 2 {"Â¡ inc¡easin8 DDbe¡ ofaltomeys ùg
involvil8 ùenseìves in ùesB unelhicåì p¡åc{ic€s
witboul provid¡n8 sny l€Bsì (o¡other)s€rvjcss.. .

."); MN AG (ANPR) at s ("This Office is awÉ.r€ of
sovsrûl loon rûodification snd forcclosur€ r€scus
cofnpanios that havo affiliatod with liconsed
Ettomsys in oihs¡ statBs in an €ffo¡t to circumvont
slaG ìaw."l; NAAG ÍÂNPR) ât 4 ("Auorn6ys ' ' '
have Ân iDcreasing p¡€sencs in this indusl¡y ud
have beeD tou¡d worki¡E in conjunction with or
s€rving ås rclorral sources formorl8âge
consultânts.").

ø. See, ê.9., Le+islative Solutions Íor Preventing
Loøn Mod¡licotion ond ForeclosureResc e Fn¿:
Hesrins BeÍorc the stbconn. on Hous. e Cñry.
Opportunity ol the H. Conm. on Fjn. SeÍs., 111th
Cong. sB fzooe) (stå(emsnt ofScott l. Dlsxsl, Chisf
Tdål Cour¡ssl, Ståte Be of Caìifomial, dvaildble d¡
hltp: findncidlsev¡ces.house.EovlmediolÍ¡le/
heo ngsl1l1/111-28.pdÍ at 2, a (Dr6x€l Tssümony)
(trotint that Ettomoy miscondt¡ct i¡ coDectiotr
with MARS "is a p¡oblem of extrenely si8Difica¡t-
ifnot crisis-p¡opo{ions i¡ Cslilomia," a¡d tbåt
the stale barhas initiated over 17s åssocisted
investigalionsof sttorn€ysl; Polyânâ Da Cos(â,
Record Nunhet of Conplo¡nß Toryet Flot¡do Ltøn
ModiÍicotion Lowyeß, Law.com (Oct, 1, 2009) ("The
[Florida] state altomey geDe¡ãl has received a
¡ecord 7sO complâints rhrou8h 

^u8usr 
ofrhis yeù

about loan modincations involving ûllomsys."),
ae ai)ahle at h! tp :/ / $t $,. Io w,con/i sp / Io d
La wArticleF ñcnd ly. ¡sp? id= 1 2024 3 4 2 23 1 4 7.

number of attorneys tlemselves market
and sell MARS. Many of them engage in
unfair and deceptive acts and p¡actices,
such as making the specific claim that
they offer legal services,sT when in fact,
no attor¡eys are employed by the
company, or if they are, they do little or
no legal work for customers,ss

C, Continued Lqw Enforcement and
Othet Responses

The Commission has laken aggressive
action to protect consumels from
deceptive MARS p¡oviders. As noted
above, the FTC has filed 32 lawsuits 3e

in the las[ three years against MARS
providers for engaging in deceptive
practices in violation of the FTC Act
and, in seve¡al instances, the
TelemaÌketing Sales Rule (TSR).s0 ln
addition, the FTC has coordinated its
efforts with state law enfo¡cement and
other federal agencies, including the
Departúent of Justice (DO)J, the
Depa¡tment of Housing and Urban
Development (HUD), the T¡easury
Depa-rtment, a-r¡d the Office of the
Special Inspecto¡ GeneÌal for the
Troubled Asset RelieI Program (SIG-
TARP).01 The Commission also is a
membe¡ ofthe Financiaì F¡aud

-',3""-g- 

FTC r. p"¿. Housinl Modiliætion
Dep't, No. og-Cv-ol7s3 (D.D.C. fiìed Sspt. 16,
2ooe) (aìlegin8 that dofondânts fals€ly clsim to havs
attomoys or for€nsic accountants on stafo; FIC v.
Loon Modif¡cotion Shop, 1¡¿., No. 3:09{v-00798
(rAP), Mem. supp. TRo ât ra (D.N.I. fil€d Aug.4,
2009) (slleging that defendanls misrepresent "ùat it
is ân årromoy-based compøn\r')t see olso FTCe.
LucosLowcente¡ "Inc.', No. SACV-09-770 DOC
(ANx), M€m. supp. TRo år 1e (c.D. Cal. lìled tuly
7,2009){ålloginS tbat "[dlespito pro¡nises to ths
contray, consumers Lave no contÊct wiLh tho
prllpod6d sttomeys who ã¡s supposed to be
negoliâtinB wiù tleù lenders"l.

eø See, e.A., FTC!.T¡uman Foreclosure
.4ssisiorce;¿¿C No.0s-235a3 {S.D. Fla. filsd Nov.
23, ZOOg)i FTC v. Wosh¡ngtor¡ Dolû Ães., ,In¿., No.
8:09-CV-02309-SDM-TBM (M.D. Fìa. fled Nov. 12,
zoos)j sea olso FTC v. US Foreclosùre ReI¡eÍ Corp.,
No. SACV0F768 ryS {MGX), Proìim. Rop. Temp.
Rec€ive. st 2-3 {C.D. Cal. filsd luly 7,2009)(slati¡E
tùat dsf€ndants' "relauorship with two difieÌenl
låwye¡s was nominaì åtbsst ånd sorvod primåri¡y
ss s cov€r lo dignify thsbusinoss ånd invole tle
attomoy oxception to Âdva¡ce fee prohibitio¡s').

tû See FTC Case Lisl, sûp¡¿ notB 28.
oo 16 CFR 310.1, ¿¡ s¿9. (2003)isee, e.8., FIC v.

Ki¡Hond Young, LLc,No. oe-z3507 (s.D. Fla. Iiled
Nov. 18, 2009); FrCv. Iryoshington Dã¡o Res.,lnc.,
No. 8:os<v-o2309-SDM-TBM (M.D. Fla. ffl€d
Nov. 12,20os); ¡'IC v. ¡¡irct Univeßdl IÆndin$, LLC,
No. os-{V-{z322 (S.D. Fìa. ñled Nov. za,2009);
FTCv, Fed. Howin{ ModiJicdtion Dep't,No.09-
CV-o1753 (D.D.C. frlsd Sept, 15.2ooe); trTC v.
Hope Now Modificotions, ¿¿C, No. 1:09-cv-0120,F
IBX-jS {D.N.l. lìlsd Sept. 7a,2oo9)i FTC v. US
FotEclosurc Rel¡el Corp., No. SACVo9-768 ryS
(MCX) {C.D, Cal. ñled luly 7,200s).

o'See P¡ess Release, FTC, Fedeml ond Stote
A+enc¡es Toryet Mottgo4e Forcclosurc nescue ond
Loan Mod¡ficotion Scans llÌly 75,2oos), ovd¡ldble
ot hrp: w.flc.gov/opo/20os/o?/ loonlies,shtm;
Press Releass, FTC, Fedemlond Stote Agencies
Cruck DoÆ on MofBaEe Modilicot¡on and
Foteclosu¡e Rescue Scons (Ap¡. 6. 2009), ovûtroòio
o t h ttp :/ h+.t".w.flc.Eov lo pa / 20os /04 / h u d.sh tln.


