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FORECLOSURE WORKOUTS
By

Rick S. Cowle, Esq.

MY BACKGROUND

In 1991, at the age of30, I found myself facing foreclosure. I was nine months
behind on my mortgage, the bill collectors were calling day and night, and I saw no
way out. At the time, the value of my home had fallen to $185,000.00, which was

$65,000.00 less than the $250,000.00 that I owed. In an attempt to avoid
foreclosure, I was able to negotiate a settlement with my first and second
mortgages, whereby the home was sold and all of my closing costs were paid
(including my I.R.S. debt). Most importantly, I was able to get the bank to forgive
the $65,000.00 in remaining monies that were owed to them. That experience
brought about the birth of my foreclosure workout business.

This ís my slory...

In 1986, I obtained my realtor's license and began to sell vacant land to
builders and developers. The market was hot and, a|27 years old, I was making a

six figure income. I subsequently purchased a luxury condominium in Yorktown
Heights, complete \¡/ith 2 fìreplaces (one in the bedroom), a Jacuzzi, and a
greenhouse window in the kitchen. The unit cost $265,000, and I financed
$195,000. Unfortunately, right after I closed on my property, the stock market
crashed. This had a ripple effect in the real estate market and within a year, the
building boom came to a screeching halt. Unfortunately, so too did the demand for
vacant land.

My income began to dry up, but my expenses seemed to be going the other
way and continued to escalate. I started to live off credit cards and credit lines in
order to maintain my expenses, including my mortgage. I took out an equity loan
from my condominium, which pushed my total outstanding mortgage to around



$250,000. The funds from the loan were quickly absorbed on bills, and I soon fell
behind on my mortgage obligations.

In an attempt to avoid foreclosure, I listed my condominium for sale with a
realtor. After nine months of missed mortgage payments and numerous threatening
default letters about a pending foreclosure, my realtor finally brought me a buyer
who was willing to pay $185,000. This offer was much less than what I owed the
banks. However, I was able to negotiate a deal with my Ienders whereby they
would accept the net proceeds from the sale as a full settlement of my outstanding
debt. In other words, I was forgiven approximately $65,000.00 in debt, and I
was able to âvoid foreclosure. My credit report showed that the loans were
settled.

A business was born,..

As a result of that experience, I started a business under the name of Source
Properties, Inc., which specialized in assisting those who are either facing
foreclosure or perhaps going that way in the near future. Since then, I have
completed hundreds of workout transactions. My story has been published in
numerous newspaper articles, and I have been interviewed on local radio shows.

My story contìnues.,,

In 2000, I attended to Pace Law School at night and graduated cum laude in
2003. I was admitted to the New York and Connecticut Bars, and opened up my
own general practice Iaw firm in Carmel, New York. I currently handle real estate,
wills, matrimonial, adoptions, litigation, bankruptcy, and other various types of
cases.

Around the summer of2006, I began to receive calls again from people who
were facing foreclosure. Realtors with whom I had previously worked,
remembered my name, Iooked me up, and asked if I would still be willing to help
their clients. Presently, my office is quite busy assisting these clients who are
about to lose everything. Ironically, I have come full circle and once again, I am



performing workouts. In some cases, I am additionally filing Bankruptcies on my
clients'behalf.

II. SOME FREOUENTLY ASKED OUESTIONS ABOUT
FORECLOSURE AND BANKRUPTCY

1. What is meant bv a Note and MorÞage? When a ba¡k lends money on real

estâte, they wil I typically have the borrower sign a mortgage and a note in case the payments

a¡e not made. The Note is essentially a personal guarantee by the bonower to the bank
that the payments will be made. If they are not made, the bank can go after the
bonower's personal assets or income. The mortgage is the lendet's security intercst in the
real estate. If payments are not made as promised by the bonower, the bank can foreclose
or forcæ a sale ofthe real estate in order ûo obtain the monies that they are owed.

2. What is Foreclosure? Foreclosure is ajudicial process that banks c¿ll use in
order to force a sale of real estatg tÌìat they have a mortgage on when the borrower has

defaulted on his payments. While ttre legal procedure is different for each state, in New
York, the process is highly regulaæd by ttre courts and can only be followed ifa bor¡owe¡
does not make his mortgage payments. Typicall¡ a bank will not even start the legal
foreclosure process until at least two to t¡ree payments are mised. The process in New
York typically takes eight to tr¡¡elve months ûom the staf of the fo¡eclosure action ûo the
time when the bank can begin o sell the home. However, the bonower has the right to pay
offthe mortgage and redeem his property anlime prior to the foreclosure sale.

3. What is a Deficiencv Judqment? If a property is sold by the bank at
fo¡eclosu¡e and the sale proceeds do not frrlly pay offthe outstanding mortgage and fees, the
bank can obtain a deficiencyjudgment against the bonower. The bank must go back !o cou¡t
and prove that there a¡e still monies due to them. If the statute of limitations has not run out
(ninety days from the date ofthe sale), and the court concu¡s wittr the banlq ajudgnent will
be issued. The judgrnent is valid for ten yean, and can be renewed for another ten years.

Any property or wages that the bonower obtains in ttre futu¡e is susceptible to thejudgrnent.

4. How can I prevent Foreclosure and Deficiengv Judgments? One option
that is available to prevent a foreclosure or deficiency judgment is called a foreclosure
workout. If a person is behind in his or her mortgage payments, has no assets, and the



propefty value is below the mortgage balance, he or she can do a foreclosure workoul This
is a process whereby, the property is sold at whatever price the market will bea¡ and a de¿l is

made with the bank to accept the proceeds of ttre sale as full settlement of the note and

mortgage. This will avoid foreclosure and prevent the bank ûom obtaining a deficiency
judgnent against the bor¡ower.

5. Can anv measures be taken ifthe client wants to keep his home but has
fallen far behind on his navments? Oftentimes, people will undergo a difficult time
whereby ttrey lose ajob, contract a serious illness, or experience ma¡ital problems which
can result in long periods of missed mortgage payments. Although these people can

probabþ afford ûo resume their regular monthþ payments once tlre crisis is over, they are

unable to catch up with the large amount of arrears. In order to prevent foreclosure, the
banks will t¡picalþ woft out deals with the bonower. Two such arrangements arc described

below:

(a) Forbearance Asreement - sometimes the banks will structure a
forbearance agreement whereþ the borrower is allowed to pay the a¡rea¡s in
payments along with her regular monthly mortgage. Forbear¿nce agreements are

typically made over an eighteen to ttrþ-six month period.

(b) Re-modification Agreement - here, the bank will øke all of the
arrears owed, add them to the mortgage balance, and make a new mortgage. Thus,

the bonower will have a new loan, which includes all ofthe monies owed stretched

over a thi4y yeæ period with a new interest rate. Frequently, the pa)rynent on the

re-modifred mortgage will be aÇ or below, the monthly payments the bor¡ower had

on the original loan.

6. What can be done if the bank refuses to negotiate? If the bank either

refuses tro negotiate, or the deal they offer is not acceptable, there are still some options that

a¡e available. Atthough the client will probably want ûo avoid bankruptc¡ it may be a
necessary tool ø prevent the loss of his home or to deflect a deficiency judgrnent against
him.



Itr. CHAPTERT&CIIAPIER13BANKRI]PTCYDEFÏNED

1. Chapter 7 Bankruptcy. Chapter 7 Banlcuptcy involves the liquidation of
one's non-exempt asæts in order to pay back as much debt owed as possible. Any debts that

are not paid back from ttre lþidation, including deficiency judgrnents will be discharged.

Typically, a debtor who has no assets will end up with what is called a Liquidating 7, where
all debts are liquidated. A debtor c¿n re-affirm or keep palng certain debts, sucb as a
modgage or a car loan, ifthere is no equity in ttre asset and the payments arc current.

2. Chapter 13 Bankruptcv. Chapter l3 Bankruptcy is typically utilized
when a debtor has assets (such as a home) that he wants to keep, but he is either
behind on the mortgage payments or his asset has equity. The court will süucû.üe a

monthly payment plan based on the client's amounts of equity and his outsønding debr
Although a three-year plan is allowed by code, the court can approve a plan for a five-
year period based on each individual situation.

IV. PROCEDURES IN BANKRUPTCY FILING

The following steps are an integral part ofthe Bankruptcy process:

l. Credit Counseling. Prior to filing for Bankruptcy, the client must
take an approved Credit Counseling Course and provide hjs or her attorney with a

Credit Counseling certificate. The course takes about an hour, costs around
$50.00, and can be taken via phone or onJine.

2. Filine, During the intake session, the attorney enters the client's
information into its proper format via computer. It is then reviewed for errors and

subsequently filed with the court. All bankruptcy filings in the Southem District of
New York (i.e., Westchester, Putnam, Rockland, Orange and Dutchess Counties)
are no\ry frled electronically via the Intemet. The electronic filing provides the
client with instant relief from harassing creditors, because once the filing is

completed, an automatic stay is instituted for all collection efforts. The court will
then send a letter to each creditor notifuing them about the bankruptcy, and alerting
them that the stay is in effect. After filing, a hard copy version of the form will be



printed and must then be signed by the client. Once completed, the signed form
will be kept in the client's file and a copy is sent to the Bankuptcy Trustee.

3. 341 Meetine, The court will send a notice to all interested parties
once the 341 Creditor's meeting has been scheduled. Upon notification, the
attorney must confirm the receipt ofthe notice, and inform the client that he or she

will need to attend the meeting. In simple bankruptcy cases, the creditor meetings
are quite uneventful and do not last more than three to five minutes. Usually, the
creditors do not attend these meetings and the Trustee speaks to both the client and
the attomey about the case. Once the Trustee ascertains that the filing is legitimate
and there are no non-exempt assets for the estate, he or she will end the meeting.
The attomey should then inform the client that in approximately ninety days, he
will receive a discharge of all of his dischargeable debts that were not reafïirmed.
Until that time, the automatic stay is still in effect, and the creditors are still stayed
from attempting to collect their debts from the client.

4, Financial Management Course. In order to receive a discharge, the
client must take an approved Financial Management Course and provide his or her
attomey with a Financial Management Certificate. The Course can be taken via
the same avenue through which the Credit Counseling Course was taken. Those
clients filing for Chapter 7 must complete the Financial Management Course
within forty-fÌve days after the first scheduled 341 Meeting. Chapter 13 filers must
complete the course prior to making all oftheir scheduled plan payments.

5, The Discharge. In Chapter 7 cases, the court will issue a discharge of
the bankruptcy within approximately ninety days after the 341 meeting. This
means that the client is no longer financially responsible for any of the debts
scheduled on the bankruptcy filing. The court will issue a discharge letter with
final decree and send a copy to all parties involved, including the creditors. Once
the office receives the discharge with final decree, a copy will be sent to the client
with an explanation ofwhat the discharge actually means.

Chapter 13 debtors will receive a discharge at the completion of their plan,
which can be anywhere from thifry-six to sixty months from the first payment. It
should be noted that these cases will involve more meeting time in order to
determine an acceptable plan and to properly execute it. This also entails an



additional court appearance, called a Confirmation Hearing. Therefore, legal fees
should be structured accordingly to reflect the extra time needed.

6. A Final Word About Bankruptcv. After filing numerous
bankuptcies, I have come to realíze that the process is incredibly stressful and
traumatic for most clients and their families. As a result, I always try to make the
experience a little less mysterious and to allow my clients the opportunity to
endure the process with support and empathy. Above all, I strive to find a way to
help my clients weather this most diffrcult time, while allowing them to keep his
dignity intact.

V. ß YOUR CLIENT FACING FORECLOSURE?

Short Sales Can Provide a Viable Solution

Many people are experiencing severe financial problems as a result of
divorce, illness, job loss, or poor money management. If these people cannot
become current on the mortgage, or work out an altemative settlement with the
bank, they will eventually lose their property through the foreclosure process.

There are alternatives to foreclosure, and the attomey can be the vehicle by
which a viable solution is offered. If a property is worth less than what is owed,
and the homeowner has a legitimate hardship, a short sale may be an option. This
is a process whereby the property is sold at or below market value, the closing
costs are deducted, and the bank is given the net proceeds as a full settlement. In
other words, the homeowner will not have to compensate the bank for the
remaining balance. Upon completion ofthe transaction, the lending institution will
then discontinue the foreclosure action, and will report the loan as either a settled
account or as settled less than full. It is a way for clients to avoid both foreclosure
and bankruptcy. In most cases, they do not even have to bring their checkbook to
the closing table.



VI. THE SHORTSÄLEPROCESS

The short sale process can be initiated at almost any stage of the foreclosure
proceedings, but it becomes exceedingly difficult as the foreclosure sale date
approaches. The following is a step-by-step synopsis ofthe short sales process that
an attomey must undertake:

1. Oualifrine the client. It is incumbent upon the attomey to first
qualify the client as a short sale candidate through a careful screening process. By
determining immediately whether this avenue is a viable solution, the attomey
saves valuable time and avoids over-inflating the hopes of the person in need. In
that regard, the individual must meet the following criteria, which have been set

forth by most lenders that I have dealt with over the years:

(a) The client must have a hardship that puts him in a position
whereby he can no longer make his mortgage payments. Typical hardshþ
situations include, but are not limited to: loss of job, divorce, medical
problems, unexpected expenses and job relocation.

(b) The client must be in a situation whereby his expenses exceed
his income, which results in an inability to make his mortgage payments.

(c) The client must be behind on his mortgage payments (typically
by at least ninety days).

(d) He must be insolvent (assets are less than liabilities).

(e) The value of the property must be below what is owed to the
bank.

It is important to remember, however, that before dismissing a prospective
client for failure to meet the criteria, the attorney should not take the individual's
answers at face value. OÍÌentimes, deeper probing will reveal more intricate
problems that can be used to justify a short sale. In any event, the attorney may be
required to find some creative altematives and will have to hone his negotiation
skills. I have included some anecdotal examples below.



2. What hapoens when a client savs he doesn't have a hardship. but
he seems to meet the other criteria? If there is truly no hardship, the bank will
not help the borrower, because the banks believe that there are too many other
people who really need their heþ. However, many times, I have discovered that
by questioning the client in great detail, a hardship may be uncovered that the
client had not really considered. For example, I recently met with a young woman
who purchased an investment property in a depressed neighborhood. She had not
carefully researched the area prior to her purchase, and when she discovered the
true nature of the area, she was too frightened to live in the house. Instead, she
chose to continue to live with her parents. At first impression, it seemed as if she
was merely experiencing buyer's remorse after purchasing the house, and decided
to stop making the mortgage payments without sufficient reason.

However, upon further questioning, I discovered that she had tried to rent
out the home, but the tenants alternately would not pay her, or they would trash the
house. Neighborhood drug dealers and vandals then began to break into the empty
home and use it for a hang-out. Broken windows and citations from the local
municipality became a regular occurrence. All of those additional expenses,
coupled with the lack of rental income, made it impossible for this client to pay her
mortgage.

Once I had obtained this background information, I was then able to use it as
justification ofa hardship for her. Had I not questioned further, I would have sent
her away without hope.

income? If a borower has adequate income to pay his expenses, including the
subject mortgage payments, the bank will not entertain the possibility of a short
sale. However, many times, the client does not properly analyze his financial
situation, and a more in-depth investigation is needed to determine whether he is a
candidate. For example, I have a client who recently split up with her husband and
moved back home with her mother. She is working and has a good salary. During
our initial interview, it to me appeared that even without her husband's financial
assistance, she could make the mortgage pâyments on the empty house, because
she was living rent-free with her mother.

However, upon further investigation, I ascertained that she was giving her
mother money to help with the household supplies, food, utilities, etc.
Furthermore, she revealed that she would not be staying with her mother
indefinitely. I thought that perhaps an allowance could be made for rental
payments, which would be required by her in the near future. In this light, my

J.



client's expenses really did exceed her income, and she may very well qualifu for a

short sale.

4. What happens when the client's expenses exceed his income. but
he is current in his mortgage pavments? If a borrower is cunent in his mortgage
payments, the bank will not help him even if his expenses exceed his income.
Many times, clients are in a situation whereby their expenses exceed their income,
but they remain current in their mortgage payments by draining savings, accessing
credit lines, borrowing from friends or relatives, or even borrowing from
retirement accounts. In those situations, I advise the client to stop mak¡ng
morlgage pq)menfs. I do this with confidence, because I believe that a borower
whose expenses exceed his income has no obligation to do any ofthe aforesaid in
order to make his mortgage payments. If the client in that situation continues to
make mortgage payments, eventually the source of funds will dry up and the client
will find himself in a deeper hole, and may have dragged a relative or two down
with him. Once a few months of non-payments have passed, I find that the banks
suddenly become very responsive to negotiation.

5. Can a short sale be performed when the client owns other real
estate or assets? Ifa client has assets, the bank will be in a position whereby they
can foreclose on the subject property, obtain a deficiency judgment and recover the
loss by going after all ofthe client's assets. However, just because a client has

another house, that second residence may not necessarily be considered an asset. It
must first be determined what the property is worth in today's market, and how
much is owed. A conside¡ation in that exercise is the Homestead Exemption,
which is now valued at $50,000.00 per person on one's primary residence.
According to that exemption, even if there is $100,000.00 worth of equity in a
property that is owned by a husband and wife, a bank cannot touch that equity to
collect on any defrciency judgment, and the client may qualiff for a short sale.

Recently, I closed on a short sale in which my client took a job relocation
offer, put his house up for sale, and moved to California. He and his wife then
purchased a house in California, using a 90% mortgage. They still owned the
house in New York, which they could not sell even after having it on the market
for over a year. Since they could not maintain mortgage payments on both houses,
they went into default on the New York house, which was worth around $425,000.
By that time, they owed approximately $525,000.00 to two lenders. In this case, I
was able to negotiate a short sale whereby the first mortgage was paid in full, and

the second mortgage accepted approximately $100,000.00 less that what they were
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owed as a full settlement. My client avoided foreclosure without any further
obligations to the bank, and kept his new home in California.

6, Can a deal be made with the bank if the client has a large salarv
or non-exempt assets? Even if the borrower is a high-income eamer or has

available resources to pay back the bank, deals can sometimes be made. I recently
closed on a short sale transaction in which the clients were both working and they
earn a total of S 100,000.00 per year. They also had a massive amount of debt and

a number of set-backs which qualified them for the short sale. However, the loss
to the bank was well over $120,000.00, and the bank was not about to let these
high-income earners walk away from this debt completely. Therefore, a deal was
made whereby the bank conceded to the short sale with the stipulation that the
borrowers sign a non-interest, twenty-year, unsecured promissory note in fhe
amount of $60,000.00 with payments of $250.00 per month. The bank let my
clients offthe hook for the remaining $60,000.00, and a foreclosure was avoided.

7. Retainine the Client. As with all legal matters, a client must be
retained prior to performing any legal work which v/ill generate a fee over
$3,000.00. When retaining a workout client, I try to obtain money upfront,butin
some cases, I will offer payment arangements to clients who are having difficulty
in coming up with the entire fee. In situations where the client cannot pay
an),thing, I waive the initial fee altogether. The balance ofthe fee is paid as a legal
fee by the bark, if and when the transaction closes. In addition to my retainer
agreement, I have the client sign an authorization. This document allows my office
to communicate with the bank on my client's behalf and to negotiate with the
realtor as well. I have included a sample Short Sale Retainer Agreement and
Authorization as Exhibit A.

8. Initial contact with the bank. Once the client is retained, contact
should be made immediately with the bank via phone or fax. The department that
typically handles workouts goes by different names, depending on the lending
institution, but it is usually called the Loss Mitigation Department, or the
Workout Department. It is important to get a fax number and the name of a

contact person right away. Once a fax number for the correct department has been
obtained, the client authorization should be faxed to them, along with a request for
a fìnancial package. It should be noted that the foreclosure process will still
continue and will typically not be stopped until an acceptable deal has been
submitted to the bank. See Workout Package Request Letter, attached as Exhibit
B.



9. Marketine the home. If the property is not listed for sale, a realtor
must be found who is capable and willing to handle a short sale. The property is
then listed for sale, and it is imperative that the following language be included in
the listing agreement: "all deals are subject to the Seller's Bank's approval". If
there are any special codes in the local MLS system regarding foreclosure
situations, these codes must be utilized. If the property has already been listed for
sale, make sure that the said language and MLS codes are incorporated in the
listing. The aforesaid additions will protect the seller from being sued for a
commission in the case where a full price offer is brought to him and his bank
refuses to grant a short sale. It also protects the listing broker from being sued by
another broker. The property should be priced at or slightly below market value,
or near what is owed. Frequent price reductions should be taken until a realistic
offer is received.

The realtor must be instructed to call the attorney with all reasonable offers.
The attomey, in turn, must rely upon the expertise of the realtor in order to
determine if an offer should be accepted. One ofthe big problems with short sales
is the bank's long approval process, which can typically take eight to twelve
weeks. Therefore, one does not want to submit a deal to the bank that will be
ultimately rejected after tying up the property for an eight-to-twelve week period
of time. To that end, the attomey must depend heavily upon the realtor's
knowledge of the marketplace. The goal is to be certain that whatever price is
negotiated, it will ultimately be accepted by the bank. Once a price is agreed upon,
a Realtor's Purchase Memo is drawn up and submitted to the attomey for contract
preparation.

10, Home Equitv Theft Protection Act. Any contract that is prepared
for a short sale should be in compliance with the Home Equìly Thef Protectìon
Acl. This act was designed to protect homeowners who are in foreclosure from
losing equity in their homes due to unscrupulous investors. The Act came about as

a result of situations where investors were offering to pay off homeowners'
mortgages that were being foreclosed upon. Those investors would loan money in
exchange for the deed to the property, with the promise that the homeowner could
later purchase the property back.

An example of this situation might be an elderly lady owning a 5500,000.00
Brownstone in Brooklyn, which had only a $40,000.00 mortgage left on it. The
woman's husband had passed away, and she had fallen behind in her mortgage
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payments due to the lack of her husband's income. The friendly-looking investor
who reminded the elderly lady ofher grandson offered hope.

He told her that he would pay off the $40,000.00 mortgage in full, and give
her an additional $25,000.00 in cash. In order to secure this generous offer, the
$500,000.00 Brownstone would have to be deeded over to the investor, and the
lady would simply pay rent to him. She would even have an option to purchase the
home back within a two-year period. It seemed like a great deal - she would avoid
foreclosure, acquire some spending money, have adequate funds to make her
monthly expenses, and remain in her home.

Of course, the extra $25,000.00 would not last long, especially if the
compassionate lady's real grandchildren received word ofthe $25,000.00 windfall,
and then proceeded to reveal to Grandma all the details oftheir frnancial woes.

Sadly, if this elderly lady missed any rental payments, the unscrupulous
investor would simply evict her, and would then own a $500,000.00 property
which was purchased for $65,000.00!

However, the Act does not apply to situations where the property is being
purchased for a primary residence. The¡e are also numerous other situations where
the Act does not apply. In fact, in a short sale transaction, there is not supposed to
be any equity in the property; thus, the Act will most likely not apply. However, in
order to cover all bases, there are some simple things that the attomey can do when
drafting the contract in order to remain in compliance with the Act. For instance,
the contract should be drafted in twelve-point bold, and contain a five-day Notice
of Cancellation. I have attached a Notice of Cancellation that complies with the
Act as Exhibit C.

11. Draftine the Workout Sales Contract. The Contract of Sale,
incorporating the said Home Equity Theft Protection Act language and format,
should be constructed based on the realtor's Memorandum of Sale. The contract
should be written in a standard real property format, but must have language in it
which makes it clear that the transaction is conditional based upon the Seller's
Bank's approval. The last thing the attomey wants is for his client to be forced to
sell his home at a price which is below what is owed, even if the bank is not
willing to take a hit. Without that language in the contract, the attomey leaves his
client open to a lawsuit involving specific performance. The following is an
example of the language that the attomey can use in the workout contract in order
to protect the client:

13



It is understood by all parties in this transaction that the total
encumbrances on the subject property, plus the Seller's closing costs may exceed
the purchase price of the properly. It is further understood that ín order to
complete this transaction, the Seller's attorney must negotiate a settlement with the
Seller's lending institution(s) and other creditors, whereby they will accept less
lhan what is owed on the Seller's outstanding obligations to them. It is also
understood that these negotiations may take considerable time, and there is no
guarantee that they will be successful. Furthermore, there is no guarantee that the
Seller will be able to complete this transa.ction. í the said negotiations are not
successful, the Purchaser's down payment will be returned to him, and there will
be no further obligations betyveen the parties. Lastly, it is understood that the
Seller's attorney is hot a parly to this transaction, and the Purchaser will hold him
harmless in regard to any success or failure of the said negation process.

Once the contract is completed, it should be transmitted to the Purchaser's
attorney, along with a request that he order the title report on a "rush basis." Title
is needed in order to determine what liens and encumbrances must be negotiated in
order to make the short sale process a success. This is because it is the attomey's
responsibility to make cert¿in that all mortgages, taxes, liens, judgments and other
encumbrances are satisfied prior to closing.

12. Document Pre-Sign Meeting. When the contracts are returned to the
attorney signed by the Purchaser, the client should be brought into the office for
signing of the documents. Much can be accomplished at that meeting. The
attorney should have the client bring all of the necessary documents required for
the short sale such as: tax returns, pay-stubs, bank statements and other papers
required by the bank. The financial statement should also be prepared by the
attomey at the meeting based upon the figures provided by the client. Care must
be taken in completing out this form, because the bank will rely on it to determine
the financial condition of the bonower. Remember that the bank wants to confirm
that the borrower's expenses are higher than his income, and that he doesn't have
any viable assets.

The package must also contain a detailed Seller's hardship letter. This letter
must describe: the Seller's difficulties, how his hardship occurred, and what his
situation is at this moment. The attorney can assist in drafting that letter at the
meeting if the client has difïìculty composing it. In addition, the closing documents
(Deed, TP-584, RP 5217 and P.O.A.) should be prepared prior to the meeting and
signed by the client. I suggest that the closing documents be pre-signed for a
number of reasons. First of all, these closings are not pleasant for the clients, and
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since they are losing their homes, and they will not be receiving any funds from the
closing, they are rarely motivated to attend. Pre-signing expedites the process and
ensures that the documents are ready to go in case the client cannot be present.
Finally, short sale clients can sometimes be difficult to reach due to family
problems, depression or illness, and once the deal is approved, it must close
immediately.

13. Title Review and Net Sheet Preparation. Review of the title report
and preparation of the Estimated Net Proceeds sheet is one of the most critical
steps in the short sale process. If the attomey misses any outstanding taxes,
mortgages or obscure liens/judgments on the title, the transaction will be a disaster
and may ultimately never close.

The attorney must first determine how many mortgages are on the property,
and ifthere are any hidden liens, judgments or tax liens. Ultimately, each creditor
must be satisfied in some way in order to transfer the property. In addition, it must
be determined if any real estate taxes are owed. Based on the aforesaid, the
attorney needs to calculate how much money is needed for each creditor and how
much will be necessary to pay all ofthe closing expenses including the legal fee
and real estate commission. If there are junior mortgages or judgments on the
property, it is most likely that they will have to settle for a fraction ofwhat is owed
in order to make the deal work. In fact, I have encountered many situations where
second mortgage holders took 10% or less of what they were owed in order to
avoid foreclosure. This is because junior mortgages will get wiped out in a

foreclosure sale that does not generate enough funds to pay the first mortgage
holder. So, once I explain these facts to the second mortgage holder, I am better
able to convince them that accepting something is better than receiving nothing.
Once the aforesaid is determined, the attomey must prepare an estimated HUD, or
Net Sheet, elaborating all of the expenses that need to be paid, including monies
going to judgments and/or junior liens. The bottom line of the Estimated Net
Proceeds sheet will show how much the bank will net from the short sale.

14. Workout Submission. After meeting with the client, and the
contracts are fully executed, the financial package is prepared, and the Net Sheet,
or HUD, is created, the complete package must then be submitted to the Seller's
bank and to anyjunior lien holders and judgnent creditors. The bank loan number
must be printed on each page, and then the full package is usually sent via
facsimile to the bank. It should be noted that the foreclosure process usually
continues even though a short sale package is submitted to the bank. However, the
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banks have become more open to stopping foreclosure sales if a viable workout
proposal has been submitted to them. See Workout Submission letter, Exhibit D.

15. Proiect Lifeline. There is a program that hasjust been introduced by
the Bush Administration called, "Project Lifeline". This is a voluntary program
that a number of banks have joined, which freezes the foreclosure process for thirty
days while the homeowner in foreclosure tries to work out a deal with his bank.
This program does not apply to borrowers in bankuptcy, or where a foreclosure
sale is already scheduled, or for vacation or investment properties.

16, Follow-uo. At this time, the attomey must follow-up in order to
ensure that the package was received. It is critical to make a complete duplicate of
the package since, in my experience, the banks have been known to frequently lose
or misplace them. Don't be surprised if the same package is requested to be
shipped to the bank numerous times before someone acknowledges that it has been
received. Please realize that banks are large organizations v/ith many departments
in many locations, and they have thousands of submissions coming in each week.
I recommend that each call be documented, along with the date and name of the
department and representative with whom you spoke.

Once the bank has received the package, the processing time will typically
take eight to twelve weeks. But this does not signal a time to relax and wait. In
fact, the attomey must become most diligent now, because it is critical to begin the
follow-up calls with the bank on a regular basis, to ensure that the file does not get
"buried." However, there must be balance in the follow-up process. On the one
hand, the attorney needs to be persistent, but he must be careful not to make an
enemy of the rep at the bank. Each representative is handling hundreds of files and
the last thing the attomey wants is to have his file ending up at the bottom of the
pile or, worse, in the shredder. I seem to get the best results by being a "nice pest".

17. The Appraisal. Once the file has been assigned to a negotiator, or
workout specialist, he will order an Appraisal, or Broker's Price Opinion. This is
another critical step in the process. Since the banks are typically out-of-state, they
will rely heavily upon the results ofthe Appraisal. Remember that the banks don't
trust the realtor, they don't trust the bonower, and they certainly don't trust the
lawyer. But they d¿ trust the appraiser. Ifthe value ofthe property comes in at or
below the selling price, the chances are good that the short sale will be approved.
If the appraisal comes in higher than the selling price, the deal will most likely be
rejected, and the bank will then demand more money for the property. There is
nothing more frustrating and disappointing than going through the whole short sale

t6



process and investing many hours of precious time and energy, only to have it go
down the tubes because of a high appraisal. Remember that the discussion about
the value of the property should have taken place between the realtor and the
attomey early on when it was decided whether to proceed with the offer or not.

One of the problems with out-of-state banks is that they typically hire
appraisers from out of the market area who may not be familiar with the local
market. I find it helpful to make myself the contact person for the appraiser. This
way, I can conduct a conference call between myself, the appraiser, and the realtor
so that the details of the transaction and of the property condition can be discussed
clearly. For instance, the appraiser might never know that the pipes ofthe home
had all frozen up and that the furnace needed to be replaced, or that there is a toxic
waste site located across the street, and that is the reason why the selling price is so

low. I always request that the realtor make anangements to meet the appraiser at
the property and, as a courtesy, provide the appraiser with some comparable home
sales in the area. Once the bank has completed the appraisal of the property, the
negotiation process will begin.

18, Negotiation Process. This is yet another critical step, and may
encompass more than one party if the mortgage has P.M.I. insurance on it. If the
loan is a VA or FHA loan, the attomey should familiarize himself with the strict
guidelines provided by those agencies. The negotiations may last several weeks,
and will include some interfacing \'/ith the client if the bank requests any
participation. If the borrower has any means to pay back some of the difference,
the bank may insist on having the borrower sign a small non-interest promissory
note. Make sure that all of the expenses in the HUD or Net Sheet are going to be
paid by the bank before agreeing to any deals. These transactions are almost
always negotiable, so the attomey should become determined during this process.
If the negotiator is unwilling to negotiate, or is being unreasonable, I recommend
speaking with his supervisor. If the supervisor is also inflexible, keep going to the
top until contact is made with someone who is willing to listen. There have been
many situations where I have doggedty gone up numerous levels of management
until I found someone who was reasonable and who cared. In some cases, I was
even forced to contact the NYS Banking Commission because the bank was not
acting properly. However, always remember to be a "nice pest" - not an

"aggressive louse."

19, The Approval. Once an acceptable deal has been agreed upon, the
bank willtypically fax a Short Sale Approval Letter, or Demand Letter. Make sure
that the net proceeds on the letter are what was agreed upon, and will be adequate
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enough to pay all ofthe necessary expenses to close the transaction. In addition,
always make certain that the bank is taking the net proceeds as full selllement of
lhe note and the mortgage. If the bank is agreeing to release the lien only, or
satisfy the mortgage only, the borrower will still be on the hook for the note. In
some cases, this may be the best deal that the bank is willing to offer. Sometimes,
however, ifthey are pushed hard enough, they will agree to satisfy the note.

Many second mortgage companies are now taking a small percentage of
what they are owed as a settlement in the short sale process. However, they are not
satisrying the note, which leaves the client open to a subsequent suit forjudgment.
Since the statute of limitations for breach of contract is six years, the client may
end up being sued for a judgment by the second lien holder or its assigns many
years after the transaction is closed, However, it has been my experience that the
banks typically don't pursue these judgments, and even if they do, the client can

always protect himself later by filing for bankruptcy. If that is the case, remember
that a foreclosure was still avoided, and that if the deal had gone to foreclosure, a//
of the banks would have been able to go after the borrower for the deficiency
amounts.

20. Pre-Closing. Once the approval letter is received, it must be faxed to
the title company for approval. The approval letter should state that, .rupon

receipt of the net proceeds, the bank will cancel the Lis Pendens, discontinue
the foreclosure action, vacâte the judgment of foreclosure, and satis$ the note
and mortgage,". The attomey for the Purchaser must then be contacted so that
closing can be scheduled. Make sure that the client has pre-signed the closing
documents prior to the closing. Make sure also that all of the conditions in the
bank's approval letter have been satisfied. Many times they will require that the
HUD be approved prior to closing - sometimes up to seventy-two hours before.
Be sure that the HUD follows the approval letter to the letter, and tracks the
expenses submitted on the original HUD or Net Sheet. The trick is to show $0.00
proceeds to the Seller, and have the expenses on page two equal \¡r'hat \¡/as

approved by the bank.

21. The Closine. If the attorney was diligent and meticulous enough to
work out deals with all of the mortgage(s), liens and back property taxes, the
closing will go smoothly. This means that the attomey has already made certain
that there will be adequate funds to pay all of the expenses and closing costs after
the mortgage(s) and lien holders. If there are any excess funds due to prepaid
taxes, they must be added to the net proceeds that the first mortgage holder had
agreed to. This should result in the HUD still showing a $0.00 balance to the
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Seller. Otherwise, the closing will be conducted in quite the same way as any
other real estate trânsaction. By being prepared, the attorney should experience a

stress-free closing, which results in a positive outcome for all parties involved.

VII. THE PHÄNTOM TAX

Beware ofthe Phantom Tax. This is a obscure tax which is based upon the
discharge of debt that is being considered as income. Lenders or creditors who
agree to discount the amount of monies owed to them are required to issue a 1099
to the borrowers for the amount of money which was forgiven. For instance, if the
original balance was $100,000.00, and the bank agreed to accept $10,000.00 as a
full settlement, they would then issue a 1099 for $90,000.00. So even if the
borrower was unemployed that year, he would be issued a 1099 which stated that
his income was $90,000.00, and he would be required to pay income taxes on that
amount.

1. The Government to the rescue? On October 4, 2007 , the H.R. 3648
Mortgage Forgiveness Debt Relief Act of2007 was introduced. The bill provides
a permanent exclusion from income for discharge of debt for up to two million
dollars of indebtedness. The Act requires that the indebtedness be secured by a
principal residence and is used for the acquisition, construction or substantial
improvement of the principal residence. Unfortunafely, this Act does not cover the
large percentage of borrowers facing foreclosure. This is because most borrowers
had re-financed their mortgages, or taken out equity loans or second mortgages to
pay back a higher interest rate loan, or pay off credit cards or bills. If the monies
were not used for the purposes required by the Act, the borrower will not be

shielded by the Act from having the discharge ofdebt count as gross income. See

a more detailed description ofthe Act, attached hereto as Exhibit E.

2. Section 108 saves the dav. Sec. 108 of the IRS Tax Code will save

the borrowers in most cases from having discharge of debt count as gross income.
This statute states that, "gross income does not include any amount which (but for
this subsection) would be includable in gross income by reason of the discharge of
indebtedness of the taxpayer if... the discharge occurs when the taxpayer was
insolvent." The term "insolvent" refers to the excess of liabilities over fair market
value ofassets. Another words, the taxpayer owes more than he has. The majority
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of clients who could be assisted with short sales are usually in a situation wbereby
they will be considered insolvent. This statute takes effect, regardless of whether
the mortgage monies were used for property that was a primary residence or an
investment property, and also applies to discharge of other indebtedness such as

credit card debt. See Sec. 108, attached hereto as Exhibit F.

V[I. ETHICAL CONSIDERÄTIONS

1. Contactinq another attornev's client. In this type oftransaction
there are a number of ethical dilemmas which should be considered. For instance,
if the Seller's attorney contacts the bank directly to negotiate a short sale, then he
has technically made direct contact with another attomey's client. This is because
when there is an active foreclosure pending on the client's home, the bank would
then be represented by an attorney who is handling that foreclosure action. Since
the Seller's attomey had contacted the bank directly to negotiate a short sale, the
Seller's attomey had essentially contacted another attorney's client. Therefore, he

may be in violation ofthe ethics codes.

In order to handle this type of dilemma, the Seller's attorney should send the
foreclosing attomey a letter or a Notice ofAppearance detailing his plan to proceed

with a short sale, and stating his desire to contact the bank directly. Most
foreclosing attomeys will not object to the Seller's attomey contacting the bank
directly, and the Seller's attomey has "covered his tail." See Notice to Foreclosing
Attomey letter, attached hereto as Exhibit G.

2. Advisins the clíent to stop making mortsase pavments. As stated
previously, if a borrower is current in his mortgage payments, the bank will not
help him, even if his expenses exceed his income. This bears repeating again,
because it is here that I must stress the ethical component of this course of action.
Vr'hile advising a client to stop making his mortgage payments can have drastic
repercussions, I have had to weigh the consequences of my client continuing to pay
his mortgage without adequate funds. And so it is with con{idence that I advise my
clients to stop making mortgage pajments. I do this because I believe that a
borrower whose expenses exceed his income has no oblígatìon to do any of the
aforesaid in order to make his mortgage payments. If the client in that situation
continues to make mortgage payments, eventually the source of funds will dry up,



the client will have placed himself in a deeper fiscal hole, and may have dragged a
friend or relative down with him.

IX. CONCLUSION

Please realize that these short sale transactions can become quite
complicated, and are very time consuming. This means that time ordinarily spent
on other cases may be spent on the phone chasing bankers and realtors, or
negotiating \¡/ith other lien holders. Ifyou typically bill by the hour, you may be

disappointed at the amount of hours spent on these deals versus the monetary
compensation.

However, short sales are a wonderful way to create a win-win situation for
all parties involved. The client can avoid both foreclosure and bankruptcy and, in
most cases, will not have to contribute any funds to the sale. The banks, on the
other hand, can cut their losses early on. Finally, the lawyer can help his clients
get out of a very difficult situation, and earn a nice fee. The final Exhibit H
provides a step-by-step synopsis ofthe short sale process, which will be helpful to
instruct the realtors or other attomeys in this type oftransaction.

Good luck!
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Sec. L08. fncorne from discharge of
indebtedness

TITIE 26, Subt¡tte A, CHA/TER t , Subchapter B, pARl Iï, Sec. 108.

STATT]'fE

(a) Exclusion from gross income
(1) In general

Gros income does not include any amount which (but for this subsection)wo{d 
!9 in- gnaibb in gr-oss income ty."^on of tù" ãircbarge (in úJ;; inpart) ofindebtedness ofthe taxpayø if-

'' 
i0(C) the indebædness discharged is quatified fa¡,m indebædness, or

@) in the case of a tarçayer otler rhan ¿ Ç ssrporation, the indebtedness
o¡scnarged $ qualif,ed real property businæs indebtedness.

(2) Coordination of exclusions

(A) Title 1l exclusion takes precedence

l*^t=gln$.(B), (c), ;d (D) of paragraph (t) shau ¡¡sr ¿pply 1e ¿
crscD¿lrge wbtch occu¡s in a title 11 case.

@) Reduction of tax athibutes

(1) In general
The amormf.excluded from gross.inco.me rmder subpar4graph (A), (B), or(C)of subsection (a)(1) sball beãpp[edtb ,e¿uce tn"tä-uffiUirei 

",iõi;.È;;as provided in pa¡agraph (2). 
- -

(2) Tax afiribbtes atrecæ{ order ofreduction

!x59t as fgvided in paragraph (5), the reducrion refened to in paragraph (1)sherl be made in the ø[owine tai áitiUutes ln the foltowing orOer:



(A) NoL
Any net operating loss for the taxable year ofthe discharge, and any netoperating loss carryover to such taxabíe year.

@) General business c¡edit
Any carryover to or fiom the taxable year ofa discharge ofan amount forpurposes for determinirg tåe amount ã[owabre as a ãË¿it under section 3a(relating to general business credit).

(C) Minimun tax credit
The amount of the minimr¡m tax credit available rmder section 53(b) as of tÍebeginning of rhe raxabte year i-n"dirrely i;ll;wid-tåà tu*ut" ye* of tbedischarge.

(D) Capital loss canyovers
Any net capital loss for the taxable year of the discharge, and any capital losscarryover to such taxable year under section 1212.

@) Basis reduction

(i) In generai
The basis ofthe property ofthe taxpayer.

(ü) Cross reference
For govisions for making tle reduction described in cl¡use (i), see section1077.

@) P_ assive activity loss and credit carryovers
An_ y^pas_sive activity loss or credit jar¡yover ofthe taxpayer under Section
469(b) from fhe taxable year ofthe discharge.

(G) Foreign tax credit car¡zovers
A¡y ca¡ryover to or from 

lhe taxable year of the discharge for purposes of
determining the amou¡t of the credit allowable un¿erìËtion ZZ.

(3) Amount of reduction

(A) In general
Except as provided in subparagra.ph @), the reductions described in paragraph
(2) shall be one dollar fo¡ each dolla¡ 

"irfua.a 
Uy *tu.rtioo qu¡.

(B) Gedit carryover reduction
The reductions desc¡ibed in subparagraphs (B), (C), and (G) shall be 33 l/3
cents for each do'ar excruded by subsectiorì 1áj.'rle redùction descn-bed in
Ybparagapl (F) in any passivcactivity 

"r"Aì 
ca.ryouei.hall be 33 1/3 centsfo¡ each dolla¡ excluded by subseotion ia).

(4) Ordering nrles

(A) Reductions made afte¡ determi¡ation of tax for year
The reductions described in paragraph (2) shaU ú; _ade affe¡ the
determinatíon ofthe tax imposed by thiì cnapter for ttre-taxatte year of thediscbarge.



@) Reductions under subparagraph (A) or @) of pæagraph (2)
The reductions described in sutparägraihie¡L Sy ãip".ug"ph (2) (as the
case may be) shall be made first i¡ the ñss'rór thÈ taxa¡i" y.* äf ù.í ' -
discharge and then in the carryovers to such taxable year in the order ofthe
taxable years from which each such carÐrover a¡ose."

(C) Reductions r¡nder subparagroFts @) and (c) ofparagraph (2)
The ¡educrions desctbed ¡ úbpar¿sraptì tÁl uàà fõj órpàiug"ph (2) shail
be made in the order in which carryovei. -à t*.o ioiá n .ount under this
chapter for the taxable year of the discbarge.

(5) Election to apply reduction first against depreciable
property

(A) In general
. The taxpayer may erect to apply aay pcntion ofthe reduction ¡eferred to in
paragraph (1) to the reduction under section 1017 of the basis ofthe
depreciable property of tåe taxpayer.

@) Limitation
The amout to q,hich an election under subparagraph (A) applies shall not
exceed ihe ag^gref1le a{iusted lases oftne depreciable pioperry held by the
ta¡gye¡ as, 9f the beginning of the taxable yea, foilowiog ih e íaxalole year n
which the discharge occurs.

(C) Other tâx athbutes not reduced
Paragraph (2) sball not appry to any amount to whioh an election under this
paragraph applies.

(c) Treatuent of discharge of qualified. real property business
indebtcd¡ess

(1) Basis reduction

(Ä) In general
The amouut excluded from gross income under subparagraph (D) of
subsection (a)(r) shan be applied to reduce ttre basis ofúeiepreciatte rea
propedy of the tåxpayer.

@) Cross reference

T9: proryt:_* -aking rhe reducrion described in subparagraph (A), see
secEon lut /-

(2) Limirations

(A) Indebtedness in excess ofvalue
The amount excluded under subparagraph @) of subsection (a)(l) with
rcspect to a.y qualífied real property business indebted¡ess siáll not exceed
the excess (if any) of-

(r) th,e ourstanding principal amount of such indebædness (immediatery before
the discharge), over



(ii) the fair marka value offle real properry described in paragraph (3XÐ (as of
such time), reduced by the.outstanding i.io.iput u-o,ioi oi *1y oìnrì ' '
quahfied real property business indebæaness securea ty such þroperty (as of

. such time).

(B) Overall timirarion
The amount excluded under qr¡lpæa€raph @) of subsection (aXl) shall not
:Ii1 ,h* ,,Ccr.:gate adjusred bas"s óf OepieóiaUe real properry (determined
a$er any reduct¡ons under subsections (b) and (g)) held by A" t *puye,
im-naediately before the discharge (otl"i tt- aèlí""iunf.;*f proi"rty
acquired in conæmplatiou of zuch discharge).

(3) Qualified real prope4y business indebtedness

T: ,:r. "qualified real property business indebtedness', means indebtedness
which -

(A) was incuned or assumed by the taxp¿yer in connection with real property
used in a trade or business and is secured by such real propefty,

(B) was incurred o¡ ass med before January l, 1993, or if incuned o¡ assumed on
or after such d¿te, is qualified acquisition indebtedness, and

(C) with respect to which such.taxpayer makes an electiou to have this paragraph
apply. such term shan not incrude quarified farm indebte¿ness. n¿óute¿îess
un!ø zuþulqanh @) shall include indebtedness resuld"g û.on rh; 

-----
refinancing of índebtedness under subparagraph @) (or thil senænce), but
onlv to the extent ir does not exceed t¡1 amorirt òrl¡e indebteaness úåinl
refi¡anced_

(a) Qualified acquisition indebtedness
For purposes ofparagraph (3)@), the term "quarified acquisition indebædness"
g1ys, lvrth resnect ro any real prop€rty described in paiagraph (3XA)
indebtedness incuned or assumed to acquire, consnuct, reconstruct> or
substantially improve such Foperty.

(5) Regulations
The Secretary shall issue such regulations as are necessary to carry out this
s¡hsection, including regulations preventing the abuse of'this subJecdon
tÍrough oross-collateralization or ãther meu¡s.

(d) Meaning ofterms; special rules ¡sta+ingto certaitr provisions
(1) I¡debtedness of taxpayer

For purposes ofthis section, the term "indebtedness ofthe taxpayer,' meals any
indebædness -

(A) for which the øxpayer is liable, or

@) subject to which the taxpayer holds property.

(2) Title 1l case
For.purposes ofthis.section, the term "title I I case" meâns a case under tiile l l
ofthe United Stâtes Code (relating to bankuptcy), but only ifthe ta4payer is



under tle jurisdiction of the court in sr¡ch case and the discharge of
indebtedness is granted by the cor:rt or is pußuant to a plan approved by tle
courl



rr.R.364g
Mortgøge Forgiveness Debt Relíef

Act of 2007

October 4,2007

f35nal91t exctusion from gross incone of discharged home moreage indebtedness, Thebill wor¡Id ameod c'nent law, which require.s taxpayÃ ,o U"fua" ai."iãgo of rlofiug 
- .^-

indebtedness as income and to pay tax on this incãme. The b'r wourd provide a permanent
exclusion for discharges ofup to two miltion dollas of indeUæOness 1on or afrerï^"rry i,
2007) wbìch is secured by a principal reside,uce ¡,rrt which is incurred in the acçisitio¡,
const ,€tion' or substantial imprcveme.nt of the princþar ¡esicrence. Instead of incrucling thisamount as incone, the basis ofthe-individual's priucþar residence wourd be ¡educed bitheamount excluded fiom income under this bü- råis prop osal ß estimated to cost appriximatery
81.4 billion ovø I0 years.

Long-term extcnrÍou ofthe ileduction for noreage in¡urance. The bin extends the
deduction fo¡ mortgage insurance for seveo yea.r (thiough tl" eoa orzor+;. cu¡rent raw rimie
!!e {ductioa for mortgÐge i¡suranc€ to palments (ircruding veùerans Adminisrration, RuratHousing .â.doinistation, and Federar Hous-ing e¿-¡o¡ttuuã" i*u*o"" premi'ms) made prior
to the end of 2007. The bill would provicle that pa},m.ents will qualify foi this deduction ^

whenevlr 'they æe paid so long as the contract is enfered. into afL zooo and before 2015 . ThßproposøI ß estimnted to cost $570 millíon over the nat I0 years.

Mo4ification of the quarificat¡on t€sts for cooperative housing corporations. The b I wor¡Idmodi$ th: requirements for qualisdng for thre speciar ndes av,iribt. ó 
"oop"*tiu. 

no*iog 
- --

corporations. under cu¡¡ent iaw, a cooperative iousing corporation must meet severar
requirements, includiog a reçireme,nt tbat g0 percænt ãi more of the cooperative lousing
corporation is earned from the corporation's tenant-stoctùolc1ers. The bù wourd providË two
alternatives to tlis 80 percent mre (i.e., one based on square footage ana auother based oncooperative expenditues). These two alternatives w t-mâke it eñer to qualiff * u *op""æru,
housing corporation. Thß proposal Ís estìmated to cost g22 -iltio, orn I0 y"orr.

Motlilication of excrusiotr of gain on sare of a principal reside'ce. The bill ameÃds the*T."t¡* exclusion of up to $250,000 ($500,0ò0 ifmanied nling a joht retum) of gain
¡ealized-on the sale s¡ s¡sh'nge of a pri'cipal ¡esídence. under currerrt Iaq the sare of a homevrill qualify for dris excrusion if the home is a taxpayer's principal residence for at reøst two of
th9 {e rears endiog on tho sale or excha.nge. rri. L"r*io" uipriæ even if the home wasinitially purcbased æ a second. home. U"Cã æU4 if u o*pffi -ooo their prio.cþal
rcsid€nce to a secold home, the taxpayer v¡ill onty be able to utüize this exciusion úo the extentthal it relates to the periocr oftime whãn the nome was first used as a principal residence. Thebill gradfathers use befo¡e 2008. Thß proposal is estimøtetd ti raße g2.005 binion over t0years-
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16 CFR Part 322

RtN 3084-4818

Mortgage Ass¡stance Relief Serv¡ces

acENcY: Federal T¡ade Commission
(FTC or Commission).
aCTloN: Final rule.

SUMMARY: Pursuant to the 2009
Omnibus Appropriations Act (Omnibus
Approp atiors Act), as clarified by the
Credit Card Accountability
Responsibility and Disclosu¡e,tct of
200s (credir CARD Act), rhe
Commission issues a Final Rule and
Statement of Basis a[d Purpose (SBP]
conce¡ning the p¡actices of for-profit
companies that, in exchange for a fee,
offe¡ to wo¡k on behalf of consume¡s to
help them obtain modifications to the
te¡ms of mo¡tgage loa¡s o¡ to avoid
fo¡eclosure on those loans. The Final
Rule, among othe! tlings, wouldr
prohibit providers of such mortgage
assistance relief services fiom making
false or misleading claims; ma¡date that
providers disclose ceÌtain information
about these services; bar tle collection
of advance fees fo¡ these services;
prohibit anyone ftom p¡ovidirB
substantial assistance or support to
anothe¡ they know or consciously avoid
knowing is engaged in a violation of the
Rule; and impose recordkeeping and
compÌiance requirements.
DATES: This firal ¡ule is effective on
Decembe¡ 29, 2010, except for S 322.5,
which is effective on Ja[uary 31, 2011,
ADDBESSES: Requests for copies of this
Rule and this Statement ofBasis and
Pu¡pose (SBP) should be sent to: Public
Refe¡ence B¡anch, Fede¡al T¡ade
Commission, 600 Pennsylvania Avenue,
l.IW., Room 130, Washington, DC 20580.
The complete ¡ecord of this proceeding
is also available at tlrat address,
Relevant portions of the proceeding,
including the Final Rule a¡d SBP, a¡e
availabìe at (-http;//www.ftc.gov).
FOR FURTHER INFOBMATION CONTACT:
Laura Sullivan o¡ Evan Zullow,
Attorneys, Division of Financial
P¡actices, Fede¡al T¡ade Commission,
600 Pernsylvania Avenue, \IW.,
Washington, DC 20 5 80, (202) 326-3224.
SUPPLEMENTARY INFORMAIION:

I. Backgrouad

A. Stqtutory Authoúty
Or MaÌch 11,2009, President Obama

signed the Omnibus App¡op¡iations Act
of2009.1 Section 626 of the Act di¡ected

the Commission to commence, within
90 days of enactment, a rulemaking
proceeding with respect to mortgage
loans.2 Section 626 also directed the
FTC to use notíce and comment
procedures under Section 553 ofthe
Admiristrative P¡ocedue Act (APA), 5
U.S.C. 553, to pÌomulgate these ¡ules.3

Or\ May 22,2009, President Obama
signed the Credit CARD Act.a Section
511 of t¡is statute cla¡ified the
Commission's ¡ulemaki¡g autho¡ity
unde¡ the Omnibus AppropÌiations Act.
First, Section 511 specified that the
rulemaking "shall relate to unfair o¡
deceptive acts oÌ p¡actices regarding
mort8age loans, which may include
unfair or deceptive acts or p¡actices
involving loan modification and
fo¡eclosu¡e rescue services."5 The
Omnibus Appropriations Act, as
clarified by the Credit CARD Act, does
rot specify aûy particular types of
p¡ovisio¡¡s [hat the Commissior should
include, or refrain from including, in a
rule addressing loan modification and
fo¡eclosu¡e ¡escue services, but ratle¡
di¡ects the Commission to issue ¡ules
that "¡elate to" unfai¡ness or deception.6
Acco¡dirgly, the Commission interprets
tle Omnibus Appropriations Act to
allow it to issue ¡ules that prohibit or
resLrict conduct that may not be unfair
oÌ deceptive itself, but that are
reasonably rclated to the goal of
preventing unfai¡ness o¡ deception.T

Second, Section 511 of the Credit
CARD Act clarified that the
Commission's ¡ulemaking autho¡ity was
limited to entities that are subject to
enforcement by t}re Commission unde¡
the FTC Act.3 The rules the Commission
p¡omulgates to implement the Omnibus
r{pprop¡iations Act, the¡efore, cannot
cove¡ the p¡actices ofbanks, th¡ifts,
Fede¡al c¡edit unions,s or certair
nonp¡ofits,1o

. Id. S 616(").
3Id. Becsuse Con8ress d¡recled tbe Commission

to use th€so 
^PA 

rulemakin8 proceduros, th€ FIC
did nol use the procedures set ¡o¡tlì in Seclion 18
ofùe FTCAct, 15 U.S.C, s7a.

a Credit Card Âccounlability Respon$ibility and
Disclosuro Acr of2009, Public Lån 111-24,123
srår. 1734 (cr€dir cÂRD 

^cr).5rd. s511(a)(1)fB).

7 Unlile Seclion 18 ofthe FIC Acl, 1s U.S.C.57a,
see Kãthaine Cìbbs Sch. v. FTC,612 F.2à 65a (2à
Cir.1979), the Omnibus 

^pproprjålions 
Act, ås

clarified by the Cr€dil C.ARD 
^cl, 

doBs not rcquir€
that lhe Commission identify with spocincity in ths
rule tbe unfair or d€ceptiv€ acts orpractic€s thât tho
prohibitions will prevent. Omnibus AppÌop¡iatiotrs
Ì{cr s626(a); cred CARD Acr Ss11(a)(1XB).

a cl6di( CARD Ac( S s11(âX1XC).
o1s u.s.c.4s(â)(2).
1o1s U.S.C.44. Bona fids nonpmfit sntities d€

sxetrlpt fiortr the jùìsdictio¡ of the FTC Act.
Sections a a¡d 5 ofthe FTC^ct conferor th€
Comlnission jurisdiction over pÊrsons,
palnerships, or corporations oBãriz€d to c ry on

The Omnibus Appropriations Act, as
clarified by the Credit CARD ,{ct, aìso
permits both the Commission and the
states to enforce the ¡ules tl¡e FTC
issues.11 The Commission can use its
powers under the FTC Act to investigate
and enfo¡ce the ¡ules, and tlre FTC can
seek civil penalties unde¡ the FTC Act
a8ainst those who violate them. In
addition, states can enforce the rules by
bringing civil actions in Fede¡al dist¡ict
cou¡t or another courL of competent
jurisdiction to obtain civiì penalties alld
othe¡ ¡eliei Before bringing such an
action, howeve¡, states must give 60
days advance notice to the Commission
or otler "primary federal regulator" of
the proposed defendant, and the
regulato¡ has the ¡ight to inteNene in
the action,

On July 21, 2010, P¡esident Obama
signed the Dodd-Frank WalÌ Stleet
Refo¡m and Consumer Protection Act,r2
The Dodd-Frank,tct made substantial
changes in the federal regulatory
hamework for providers of financial
services. ,{mong the changes, the Dodd-
F¡ank Act will t¡ansfe¡ the
Commission's rulemaking authority
unde¡ the Omnibus Approp¡iations Act
to a new Bu¡eau of Consume¡ Filatcial
Protectioû [BCFP)l3 on July 21,2011,
which is the "designated bansfe¡ date"
that the T¡easury Department has set.14
In addition, on the desiBnated transfer
date, the FTC'S authority to "p¡esc be
rules" and "issue guidelines" unde¡ Ltre

Omnibus ,{ppropriations Act will
t¡ansfe¡ to tle BCFP.Is Both the
Commission a¡d the BCFP, howeve¡,
will have authority to bring law
enforcement actiols to enfolce tìe rules
promulgated under the O¡nnibus
App¡op¡iations ,tct, including the Final
Rule in this Proceeding.

B. The Rulemoking ond Public
Comments Received

On June 1, 2009, the Commissio[
published in the Federal Register an
Advance Notice of Proposed

business for lheir prolit or thal ofth€irmembers.
15 U.S.C.44,4s(axz). Tho FIC does, howÊv€r, havo
iuisdictiotr ovs. for-profrl e¡litjes tlat p¡ovide
morl8age-¡elated seûices as a resull ofá contlactual
rolationship witb a nonprofit organization. See
Not'l Fed'n o¡ the Blind\. FTC,420 F.3d 331,334-
3s lath Cir. 200s).In addition, ihe Commission has
jùisdiction ovsr shsrû non-profils lhst in fâct
operate as ioFprofil enlilies. See tnlfd rote 176.

11 Onnib'.¡s App¡op¡iations Act S 626(b); Cr€dit
C,qRD Act S511(al(11(B).

ú Dodd'Fra¡l walì stseet Reform ùd Consuncr
Protection Acr, Puh. L. 1t1-203, 124 Slåt. 137ô
(2010) (Dodd-F¡â¡.k Act).

13Id. S1061.
:{DÊp t oftbe T¡eBsù'y, Bureou olconsunù

Fìnonc¡ol Prctectioni Desi+nated Tronslet Dote, 7s
FR 57252, s72s3ISEÞI.20, 2010); see dlso Dodd-
FrânÌ ,{ct S 1062.

15 Dodd-Frå¡l Act S 1061.

I Om¡ibus 
^ppropriations 

Ac(,zoos, Public Law
111-€, 123 Ståt. s24 (Omdbus ,Appropriations .Act)
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Rulemaking (ANPR) addressing the acts
and practices of for-profit companies
that offer to work on behalf of
consume¡s to help them modify the
terms of their ìoans or to avoid
fo¡eclosu¡e. The ANPR desc¡ibed these
services generically as '\4ortBaBe
AssisLance Relief Sewices," or
"MARS." 16 On March 9, 2010, the
Commission publishedlT a Notice of
Proposed Rulemaking INPRM) and
proposed rule addressing Mortgage
Assistance Relief Services (MARS),13
,{mong other things, tle proposed rule
included provisions that would:. Prohùit M¡.RS p¡ovide¡s hom
making false or misleading claims;. Mandate that provideis disclose
certain information about their services;. Ba¡ the collection of advance fees
fo¡ the p¡ovision of MARS, except in
ce¡tail circumstances fo¡ atto¡neys who
collecL them in connection with
preparing or filing documents in
bankruptcy, court, or adminisbative
proceedings;- . ProhiËit anyone ftom providing
substantial assistance or suppo¡t to
another they know or consciously avoid
knowing is engaged in a violation ofthe
rule; and. Impose ¡eco¡dkeeping and
compliance requi¡ements,

In Ìesponse to the NPRM, the
Commission ¡eceived 75 comments
from stakeholde¡s, including for-profit
MARS providers, state law enforcers,
consumer and commuûity groups, state
bars aûd baÌ associations, and financial
service p¡oviders.le The largest number

-;;Ç|iãÇsu ,t*i"ønce Ret¡ef se,¡ces. za FR
26130 (lune l,2009) IMAffSáMJCI.In rcsponse lo
the ,{NPR. lbe Comn¡ssion recoived a lots¡ of46
commonrs, which a¡s ov¿¡løhle øt hup://
w ww.Ítc.ßov / os/ co n r'enß/ no rs / ì ndex.shtm.
Nolabìy, a widsspectrum of I bese commonleß,
including s consortium ofove¡ 40 stat€ attomeys
general, consumer and communily organizations,
€nd tinancial ser'ico provid€rs, s(ro¡tly ùged the
Commission to proposo å rul€ prohibiti¡g o¡
¡est¡icti¡B tle collectio! offees for morlgage r€lief
so¡vicos ùtil the p.ornised seryices havebesn
conpleted. Addilionally, s majori{y oftho
comments exp¡essed concern re8ardi¡g pewssive
deceplion ånd abuso in ths mùkeling of MARS,
includinB misropr€senlations ro8Ârdlng lh€ s6rvices
MARS pmvid€rs will perform md resardir¡s lheir
âmliation wiù lhø sovs¡nrnBn(, noDp¡oñts, ìsnders.

This SBP cit€s lo cofnments submi(tBd in
responso to both lhe ANPR Bnd ths NPRM. To
distinSuish l¡e commenls submitled in respons6lo
lìe ANPR.lhs nolaLion "(ÂNPR)" is included in any

'See Press RÊleåse, FIC, FTC Pñposesnùle
That would Bor Mo¡tto+e Ael¡eÍ Conponies rrom
Chdrginq Up-Frcnt Fees (Feb. 4,2o7o), oediloble ot
h up :// ww.Ít c.gov / o p o /201 o / 02 / md¡s.shtm.

1E Sec MoiBoEe Assistonce RelieJ SeFuices, 7s rR
707 07 (MaL I, 2o7o) (MARS NPRM.

ItTho commenls submilled in ¡esponsc to the
NPRM a¡e avaiÌable at Àl¡p://wvfli,.ßc$ov/os/
connents/moß-npñ/index.s¡¡û¡¡. A list of those
who submitted comnents appeã.rs follonjng
SeclioD V of this SBP.

of comments-a total of 3o-were
submitted eithe¡ by attorneys who
provide MARS 20 or entities
representing attorneys, including the
Ame¡ican Bar Association and seve¡al
state ba¡ associations.2l These
cornments focused on the scope of the
proposed rule's exemption fo¡ atto¡neys,
assertiûg that the Commission should
expand the exemption. Other
commenters, including some consumer
groups a¡ld a coalition of state bank
examiners, also advocated that the
p¡oposed exemption fo¡ attorneys be
broadened, although lo a lesser extent
than the attorneys and their
representatives advocated,22 By
cont¡ast, comments from NAAG T3 a¡d
othersz4 urged the Commission not to
change the atto¡ney exemption in tle
proposed rule.

Apart from comments that focused on
the coverage of atto¡neys, most
comments suppofted the proposed rule
and its specific p¡ovisions, Most
significantly, these comments generally
suppo¡ted an advance fee ban,25
although a few non-atto¡ney M,A.RS
providers opposed it,zs

II. Mortgage .Assistarce Relief Services

A. The Mortgsge Crisis ond ./4,rsjsfance

for Consumers

,{s discussed in tlle ANPR and NPRM,
historically high levels of consumer
debt, increased unemployme[t, a¡d a
stagnant housing ma¡ket have
contributed to high rates of mortgage
loan delinquencies, which in many
cases lead to foreclosures,2T Âs a result,

-. 

s"", r.g- o"ut, c.uunnutd.
,:See, e.C., Âm. Bar,lss'n (ÂB,{); ME BA st

1-2: OR BaÌ år 1i WI B3¡ år 1; GA Bâr at 1i FL Ba¡
å11,

,, See, e.9., NCLC at 1G-13; CSBS sl lt-s.
23 See NA^C at 3-4.
,{See, e.8., CUUS at 8-e.
,'See, e.9., MNAG Ât 3; OH AG a( 1: MBA er

2-3 (sùpponin8 "st¡icl p¡ohibition" of ådvanco
fses); NAAC Àl 2 ("The advùco feeban is the
li¡chpin oiefÏective deterrence of fraudulenl
practices by providers of mo¡tgsB€ laìisf ssrvìccs.");
NCLC at 3 { The single most imponant provisioD is
s€clion s22.s, which prohibits the coìl€ction olo¡y
fee befo¡e providin8 tangibl€ r€rults ofroâl vâlu€ (o

consumers."); 
^FSA 

at s ("Bannin8 upËont fees is
the bssl wåy for tho FTC (o otrsùs that MARS
provide¡s do ¡eaìly provide consumers with a
bensncial servico.')isee ¿iso CSBS ât 3; CUUS at
6; l,ìYC DC,l ål 3.

,oSee, e.9., Metropolis; RMIì Hüsch.
21 See,e.E-, MABS NPRM, Ts FR ål 10708-09;

MBA, Del¡nquencies, Foreclosutè Stotls tncreose in
Latest MB^ Not¡ondl DelÌnqDency SuNey lMay 19,
2010) ("The deliDqueDcy ¡ate for mortgags loBns on
one-lojouFùit residentisl propÊrti€s iIlcr€ased to
a seãsonalìy adiustsd rå16 of10.06 percent ofall
loans outstanding ås ofthe end oftlle first quarter
of2010, an increose oIs9 basis points lrom the
fourth quanÊr of2oo9, dd up 9a basis points Fom
ons yoar oso."), ovdt,oóle ot h p://wt^,/.nbdø.orsl
Ne wsondMedio/P Esscen ! et/ 7 29 06. htm ; NCLC at 2l
Press Re¡ease, Realtytrac, Yeo¡.end nepot Shows

many consumers struggling to make
their mortgage payúents have beeD
searching for ways to avoid default and
fo¡eclosu¡e. There are a number of
options that may be available to them,
including: (1) Short sales or deeds-in-
lieu of foreclosu¡e t¡ansactions, in
which the proceeds of a sale of the
home or the receipt ofthe deed to the
home, respectively, a¡e treated by the
rnortgage lender as repayment ofthe
outstanding mortgage balance;
(2) forbearance or repa].rnent plans that
do not rcduce the amount that
consumeÌs must pay but give them mo¡e
time to bring their balance current; and
(3) loan modifications that reduce
consume¡s' indebtedness o¡ the amount
oftheir mouthly payments. Because
loan modifications allow consume¡s to
stay in tleir homes and reduce thei¡
debt, this possible solution often has

$eat appeal to them, The Commission's
law enforcement experience suggests
that loan modifications are the tlTe of
M,{RS most frequertly marketed and
sold.23

In response to the mortgage crisis,
government and p¡ivate sector progÉms
have been initiated to assist disbessed
homeowne¡s.2e In March 2009, the
Obâma Administ¡ation launched the
Makiûg Home Affordable (MHA)
program and the MHA's Home
Affo¡dable Modifi cation Program
(HAMP), through which the government
p¡ovides moftgage ow¡ers and service¡s
witll fina¡cial ircentives to modify and
refinance loans,30 U[de¡ the proglam,

iãìäiäøn v.s. p,open¡es w¡th Forcctosure
Filings in 2ooe llú.14,2o7ol, ovoilohle ot http://
w ww. rêo I t yln c. ê o n / c o nte n t n o n a ge n e n t /
p rcssreleose.ospx? i t e n id=8333; Credil Suisso FiÌed
lncomê R€ssârch 2 {2008) (forccasling E total ofg
million for€closurss fo¡ tho psriod 2009 throìÌgh
2012), ovoilohle ot
h tt p : / / M.c h o p o.o ry / p dÍl
F o rc c I o s ù re U p d ote C rc d i t S u ¡ s s e. p d Í.

,ù Se¿ List of M,{RS Law E¡fo¡cement Actions,
followi¡8 Section V ofths SBP, fo.á list ofcases
thal the FTC has prosecuted ("FTCCase List"l.
Unloss othonrisÊ spÊcinsd, sll cirations to FIC
åctions in this SBP r€fßr to the conplûints in th€so

¿o See, e.8., HOPE NOW,4òoü! Us ('HOPE NOW
is an alliance belween colrnselors, ¡no¡tgage
compûnies, invsstors, and othor InortgsSs må.rkst
pa¡tìcipa¡ß. This alìiarce will ndimize oubeach
eflofls to homeownors in disfess to help thom stay
in theirhomes and will crcat€ a unifiÊd,
coordi¡åtêd pìa.n to reach erd heìp as nuy
homeowno$as possiblo."), ovailoble ot http://
wl,tw. h o p e n o w.c o n / h o p e ñ a w - o h ø u Lù s. p h p.

3ûFoÌ exsmpl€, ths progråm otførs servic€rs tùål
modify loâns âcco¡ding to its guideli¡es u up.hont
fes ofS1,000 lor eacb rnodiñcation, 'þsy for
success" fe€s on slill-psrformint loans of51,0oo per
y€ar, ånd onelime botrus ircertive pa),Ìnents of
51,500 to letrder/investors, and S5OO to sorvicers,
fo. a nodilìcalion made whi16 å boroweris still
curront on bis or her mortgåge pâym6nts. Dep't ot
th€ Treasury, Mo*rnr ¡Joh e AÍlordable sunnoÌy ol
Guidelines 2lMech 4, zoTo), avoiloble ot

conr¡¡uod
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lende¡s and se¡vicers have approved
roughly 500,000 pe¡ma¡ent loan
modifications.3l The Treasury
Departmer¡t has also recently expanded
the MHA progmm to assist mo¡e
borrowers, for example, by introducing
additional incentives for se¡viceN to
ürrite down the oulstanding principal
baìa¡ce fo¡ bo¡rowe¡s who are "under
water," that is, who owe more on their
mortgages tlan the value ofthei¡
ho¡nes.32

On April 5,2010, the Administration
launched the Home Affo¡dable
Foreclosu¡e Alternatives (HAFA)
Program, which provides seryicers with
iDcentives to ente¡ into sho¡L sales or
deeds-inlieu of fo¡eclosure tJansactions
with consume¡s who do not qualify for
a loan modification under the MHA
p¡og¡am.s3 In additior, state aûd local
gove¡nments, nonp¡ofit organizations,
housing counselors, and private sector
entities3{ have offeÌed a variety of other
prog¡ams and señices to help
homeowne¡s in financial disLress.3s

Despite these pubìic and private
programs and services, consumers also
conLinue to seek assistance hom fo¡-

h t¡p J / ww.Ds trcos.gov/ prcss/ releoses /reporsi
gu i del¡n es _suñ ûory.pdf .

31See, e.9., Dep't oftìe T¡eøsúy, Moking Høme
AJlotdobte Progtun: serv¡ce¡ Pe4omance Repol1
Thmlgh Septel ber 201 0 (Oct. 2s, 2o7o), avoilohle
at h u p :// wutw.Íi no nc ia I sto bi I i ty.gov/ docs /
S epto/, 2 0 MH A% zoP u h I i c% 2020 1 o.p dÍ. F Ètthet, ir
trial modifications åro ådded to permuent
modifications, ove¡ 1.0 millioD bodifications häve
bsen app¡ov€d. I¿, Testimony ofHerbert M.

^lìison, 
Dep't oftho Troåsury, "For€closure

Prevontion: Is ù€ HomB Affordable ModificEtion
P¡69¡am P¡ese¡vi¡g HoneoÐersbip?.' before tle
H, Conm. on Oversi8ht and Gov't Reform, at 5
luãt. 2s, 2o7o), ovo i lobl e o L h t Ip :/ /
oveß igh t. ho use.gov/i noges / s to es / Heøt i nís /
Co n n ¡ ttee _o n _O vetsigh t/ 20 1 o /o3 2 5 1 o _HAMPI
TES'flMONY.A ison.pdÍ.

3,S¿e P¡ess Releãse, MaljnS Home Âftordsble
|"IMH,A") HousìnE PrcEmn Enhancenen¡s oflet
Addiüonal options Íor struB+Iint Honeowneß
IMst.26, zolo), ovoilohle ot http:I
nø ki ngho neoJlo d ob le.gov / pt _o3 2 620 1 o. ht n L

13 See MHA, Homo Á,fo¡ddhle Fo¡eclosu¡e
Alternotives (HAFA) ProEmn, ovoilãble at h!tp:
ño ki n E h o n e o Ílo t d a b I e.so v / h a Ía. h h L

:,4 Loan holdsrs also hãve exhibit€d a growing
ivilli¡Bness to modify loan lerms forbomowsrs who
do not qualify for loãn modifìcations undsr
government programs such ss HAMP. Thsse de
knonn ås "p¡op¡ietary lou nodìfìcãtio¡s," See
Prsss Release, HOPENOW, HOPE NOW nepoñs
MoreThdn 4?6,ooo Iþon ModìJìcotions in the Fißt
Quaflet ol2010lMây 70, zolo), avãiloble ot
hu p :l w wr'/. h o penoty.co nl pres _Ìekdæ /Í¡ lesl
1 Qo/o 20 Data% zoÈeleose _0s _t o _1 o. p d | (rcpottt^a
tha( ths industry coñpleted 312,329 proprietary
ìou nodifications in tLe first quarter of2010).

33 See, e.9., Freddie Mac, roreclosu¡e P¡evention
Wo*shops ¡ot Consoneß, http://
ww.he dd ie no c. c o n / o v o i d fo r e ê I o s u r e /
wo¡ksÀops..¿¡tml (d€scribing loc€l cr€dit couns6lin8
evetrls by local gov€r¡ments and nonprofits); FIC,
Morlgoge Payments Sen¿ingYou Reêlin+? Herc's
whot to Do lzoosl, ava¡løble ot http: w,fic,gov/
bc p / ed u / puhst co n s ! neÌ/ hø nes/Edq a.pdÍ
(describint vùious c.edil cou¡selins altemalivss).

profit companies who act as
inte¡mediaries between consumers and
thei¡ lende¡s o¡ se¡vicers in obtaining
mortgaBe assistance ¡elief services-
including loan modifications. This may
be happening for a number ofreasons.
First, MÄRS have been advertised and
marketed widely in mass media and
online, with the ¡esult that consumeÌs
may be mo¡e aware of the se¡vices
offered by for-profit ertities t¡a¡ they
a¡e of othe¡ available programs. Second,
many consume¡s who ale seeking loa¡
modificatiors o¡ othe¡ relief aÌe ûot
eligible for the MHA p¡ogmm or other
government a¡d private assistance
p¡o8¡ams, While the Treasury
DepaÌtment has estimated that the MHA
program will help 3-4 million
borrowers by Februaly 2012,36 indusby
¡eports estimate that roughly twice that
number of mortgage loans currently are
in delinquency or fo¡eclosure.37 Third,
even among coûsumers who may be
eìigible to obtain a temporary loan
modification under the MHA program,
many do not qualib' fo¡ a pemanent
ìoan modification,3å Fourth, even if

-'" 

s*-.6J** na* se,MHA, Mok¡n| Hone
AÍlo able Prcßrun on Poce to oÍler Help to
Mi ions of Hoùeowners lArB. 4,2oos) oeoiloble ot
hi p : I ww!. n o ki n gh o n e o Íf o td d b I e. Eo v / p ¡ _
080 4 2 00 Lh t m I ; Dap' t of Ùro Troasury, Mû,king
Hone Aflo oble PrcEmn: Ser/icer Repo ThrouEh
ltne 2o1o at ? 

^.2llias 
2010){"Seloct6d Outrssch

Measttles" rablo), ûvûil¿ble at h tt p : / / trtvw.Íi na nc io I
s to b i I i ty. Eo v / d o c s / J ú n e% 2 o M HA% 2 0 P u h I i c % 2 o
nevised% 20 o8o 6 1 o.pdÍ.

37 Sée.alãn Zibel, Fo¡e.¿osues DoM 2 Percent
Frcm Lostyeøt, ¡ßsociãted Press, May 13,2010
(noling thât âs ofMarch 2010, "[n]eârly 7.a fnillion
bor¡owe¡s. or 12 percent ofall households with a
mo ga8e, hadmissed at leEstoDe motrù of
payments or w€r€ in foreclosue"l, ovoiroóle ot
h u p : / / o h c n e vs. go. c o n / B usJl¡ess/wj¡e
Story?¡d=l0632332: see olso P¡ess Releaso,
Mortgåg€ Bankors Ass'n, De l¡nquencias, FoÌeclosure
Storts Foll in Lâtest MBA National Delinquency
SuBéy (Feb. 19, 2010) {nol'ns t¡sl roushly r5% of
mo¡tga8e loÐs we¡e delinquent or in fo¡eclosue
ånd thåt "ltlh6 perconto8€s olloans 90 dâys or Í¡om
past dus ând loâns in forsclos'ùe sst nsw reco¡d
hi8ùr"), dvo¡ldbre ot åflp www.nhoo.orglNewsond
Medio/Prcsscente ?, E91.À¡mi Stepba¡ie A¡ûlour,
HoneForcclosurc na¡es Posts F¡tst Annuol Decline
,,l Fjve veo¡', USA Today (Msy 13,2010) (noting
lhat rcely one-fourth ofb
thoir mortgåg€s that tho vsìuo ofthÊi¡ homesl.

'0 Sec, e.9., Dep'l ofùe Treasúyr MH,A Servicsr
R€portJun€ 20¡0 Ât 1; NCRC, NCÀCHomo
Affo¡àoble Modilicotion P¡oBtum S úNey 2010, àt 2
(notint thst, Es ofFsbnrary zolo, only 72.sqo of
tri€l modincåtions hadbson convorled into
pernÐetrt nodificalions), ovaìIohle dt
h p :/ / w.ncrc.o¡E/ i nogeslsto¡iesl ne d iocenteL
ropot¡slhamp -rèport-2010.pdÍ: Forcclot ¡e
Preventioù: Is the Hoûe AÍ'Íotdoble ModiÍÌcotion
Progñn Preseúing Honeowneßhip: Heodng
Bêfotè thè H. Conn. on Ove¡sight È Cov'tReþ¡n,
111th Cong. (2010) (statement ofCens Dodaro,

^cting 
Compboìler Ceft ¡â1, Covenmen(

,lccounlabil¡ty Office) (pr€parsd statomont at 7),
ovailoble at htt p :loveß igh t.ho u se.Bov/ i naßesl
sto es/Heo n9s/Committee_on_OversiEhu201ol
03 25 1 o _HAMPIî ESTIMONY-D'àI to. p ¿I Ínorùt'
tlat 32% oflJiãl modificslions lasting three months
or nore bad been approved lor conversion into
Ps¡manent modifi catioDs).

consumers ate eligible for governmert
programs ot assistance di¡ectly hom
their servicers or lenders, many housing
counselors and servicers have st¡uggÌed
to respond in a timely manner to the
extraordinary nurnber of consume¡s
who are seeking loan modifications.so
Finally, the Treasury Department also
has observed that some se¡vice¡s have
not adequately met consumer demand
fo¡ loan modifications under the HAMP
Dtos¡am.4o
' lríuny 

"on"u*"." 
,"ho have been

unable to obtain mo¡tgage assistance
¡elief services th¡ough their own efforts
have turned to fo¡-p¡ofit MARS
providers for help. Provide¡s p¡omoting
theb ability to negotiate with lende¡s
and servicers to obtain loan
modifications o¡ some otheÌ type of
ntorL8a8e ¡elief have proliferated in the
past few yea¡s,a1 Responding to
consume¡ demand, many providers
have promised to obtain loan
modifications,a2 but others have begun

*sr"-ã ãnr- u, , l.oting rbat MARS bâve
flou¡ished ss "cons¡rmers' delnsnd ror rolisr
outpÊc€s th€ capacity ofmortgago servicors and
Bove¡m6¡r Protlsms alikø")i'Ihe Recently
Annoünced Rovis¡ons to thê Hone Aflotdohle
Modif¡cãtion PÌoBrcn IHAMP): Heoing BeÍore ù1e
Subconn. on Hous. t Cmty. Opportun¡ty of theH.
Comm. on Fin. Set /s.,717th ConB. 131 f2010)
(statoment of 

^lanWhit€, 
AssistantProfossor,

vafparaiso Univ.), ovotloble at htlp: finoncial
sert¡ces.houso.Eov/ Me d¡d lf ì le/hearingsh 1 1 /
Pi n ted% 21Heor ingsl1 1 1 -1 22.pd l. ('1','.odücàtio¡)
requests are ldguisbi¡g fo¡as lo¡B ãs a yee,
se¡vicers Epeatedly Âskbo¡rcwers to ¡esubmit
docDentation thåt hEs been lost orbecolno
oùtdated, md housirS cou¡selo¡s and nediåtors ar€
úable lo B€t limoly intomolion ud rssponsEs
hom sewice¡s."); NCLC IANPRIåt 2 (nothg that
ss¡vicørs h¿v6 fåil€d to meet borrower d€mand for
loú modifications); NAAG (ANPR) at 7 (noting that
bonowe¡s have had diffic'rlty Ìoaching s€ñ,icsrs
a.nd oblâining thBir orsistanæ).

ao See,e.g., Hold¡ngBanks Accountahle: Are
T¡eosury ond Rønks Doin*Enoueh to Help Fo¡l].¡lies
SaveThetHones?: HeøÌiní BeÍorc ¡Àê S.
SÌhco,,n]'j. on Fin. Se s. e Gøn. Gov't oÍ the S.
Conn. on Approptiø¡ions, 111th Cong. (2010)
(s(alemen( of Timothy Ceith¡e., Sec'y. DBp'( ot the
T¡sEsùry) ("lwlB do notb€lievs thåt so¡vicsrs a.rê

doint snough to help homoo\r,ners.")
al See MARS ANPR,74FR at 26134F35.
a2 See, e.9., SoÍe Mo¡lgdge Licensing Act: HUD

Bespons¡hìl¡t¡æ Uñde¡ the SoÍe Act, P¡oposed Rule,
74 FR 66s48,66s54 (D€c. 1s,2009) ("HUD has so€n
E subst¿ntisì incrsssE in tho ¡ûnber oIùird-parly
Ecto¡s (t.e., individuals othe¡ tlm lendE¡s å¡d loån
servicers) o lÏer¡¡8 lheir servicss ss inlemedidies
pulatively to r,¿orl on behalfofborrowers lo
negotiale modificålionsof existingloan lsrms.")i
NAAG (ANPR) Et 2 ("lrlhe ûoÃn Dodificstionl
consuìtì¡B busi¡ess nodel is domiDati¡B the
markotplace. CoDsùLta¡ls ar€ by far tho most
crmrnon source of consumorcomplaints recsiv€d
by o'r¡ officos in {h€ 6.rêâ of mort8ãg€ ãssistÉ¡cs
seNicos."); OHAG {ANPR) at 2 f"Fo¡ thoss
conpÐies ùat actualìy do put some effo¡t into
belpins t¡s consumer, tlo most common businsss
model is ân offe¡ lo negoliâte a loan modificstion
orropayment plan with tho consìimør's servic€¡.')j
CRC (ANPR) al 1 ("In CãliforDia, Âdvertisemsnts
p¡oEisi¡g loÐ modilìcaü
inescåpable,")i FinCEN, ¿oon ModiÍicatíon ond
ForÊclosure Rescue Scøns-Deolvin9 Trends ond
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to ma-rket short sales and othe¡ fo¡ms of
¡elief,a3 The Commission's law
enforcement expe¡ience shows that
MARS providers typically are small and
relatively new businesses,44 and thus it
is difficult to estimate thei¡ numbers.as
Based on the law enfo¡cement actions
brought by the FTC and the states,
howevel, it appeaÌs that there are over

Palteñs ¡n Ronk Secrecy Act Beporlinï 1o lM.ay
2o7o), ovoi labl e o t h ttp : / lw.Íi næn.Eov lnews _
roo nh p 4i |es / MLF Loo n MoDrorec losue.pdf
(FinCEN Repo¡t) ("Repo¡ls of foreclosure rcscuo
scÂms i¡creÀsed sùbstãntially in the last eight
months of caletrdar yeù 200e."),

{3AlthoùBh lhe dominant trend anong M,ARS
p¡oviders is to offer loù nodifications, over the
påst tew yea¡s some provide.s also hãve ofler€d
othor puryo ed lyp6s of loss mitigaûon s¡d
forcclosuro åvoidanc€. Soe, e.8., FTCa. Foreclosure
solurto¡s, ¿¿c, No. 1:08-cv-o107s {N.D. ohio Iìled
Ap¡. 28,2008) (áLleBinB tbãt provider offered to stop
forcclosuÌ6 proceedin8s ùd secu¡e wo¡kout ptùs
witl consurners'lenders or servico.s); F.rC v.
Mortgoge Forcclosurc Soluliors, I¡¡c., No. 8:08-cv-
388-T-23E,9 (M.D. Flã. filed Feb. 26,2008) (same).
Providers måy ådjust thsir lnÂrkEling to oftsr rcwly-
mintod forms ofmortgåg€ rsìi€f-for sx6mpl€, ths
possibility ofenterin8 a short sal€ undor th€ H^F^
pro8rM. S€e, e.9.. Iliro¡:ç v. Hone Fo¡eclosurc
Solul¡onsI¿C, No.08CH43259 (Ill. Cir. Ct. Cook
Coùty 2008) (allsgi¡B MARS p¡ovider otr€red to
assist consumers lo ent€rshon sâlss). Anothornew
variation ofMÂRS is char8in8 ân advånce lee to
purpo edly "eliminåte" morlgag€ debtshy
challenging tle legaìity of tle oriSi¡al mo¡l8a8es,
See FinCEN, Foæclosuæ Eescùe Ftuud neport Moy
2070, suptø 

^øte 
42 at9,MARS providers also have

olfered "salel€aseback" or"titloreconvsyåncÊ'
llånsactions, In lhose transactions, M,IRS provid€rs
instNct consum€rs to lmnsler titls to th€irhomes
to the providers ônd lhcn the consme¡s Ìent lìe
homes lron lhsm. The providors p¡omise to
reconv€y title at some later dato, ysl oficn do not
do so, therehy laliDS the equily in the homes. Sale.
ìeâsebâck ând title reconveyúce ûùsactio¡s
appear to hav€ becomo l€ss pr€valsnt, in part
because mmy consurners do not hav€ sufficient
oquity itr thei¡ homes to mak€ this stÌaþ8y
profitable. See, e.9., FinCEN, Fo¡eclosu¡e iCes¿ue
Fmud nepoúMay 2070, supi.o nolo 42 ât 4.

,aSee FICCasß List. Some ot lhsse snsI a¡d
relatively new businessos ar€ law fil¡ns. Fo¡
sxúple. NCLC surveyed m€mbors of th6 Nâtionsì
Association ofCoDsumer Àdvocates (NÂCÂ) and
the Nålionâl Association ofConsume¡ BÂ¡l ptcy
Attomsys (NÂCBA)i zs8 atlom€ys responded thåt
they provided some ¡orm of M.ARS. NCLC st 5; see
o/so IREL.{ at 1 (statint that mðìy of tho 2,ooo
members olthe lllinois Resl Estats Låwysrs
Association ùe "en8aSed in the process oflrying lo
åssist thsir coûsum€r clients in deEli¡g with
forec)osurss, nortgåge loån workouts, ud relaGd

as Se¿, e.9., U.S. Gov't 
^ccountability 

Offrca,
GAO-10-787, Fedenl EÍÍofls to Combot
FoÌeclosúrc Rescue Schenes orc UndetWoy, but
Inproved Planning Elenents Coold Enhonce
Progress 12-16 (luly 2010) ("GAO Report"){noti¡g
that data otr MAF.S providers is limitedl; N,AAG
{ANPR) at 3 ("It is dificult (o gâthe¡ exact empirical
dâlå ûn compaÌies providing loÐ modificationúd
foreclosure rescue servicÊs du€ to tho
predofninanco oI Int€me(-based compÐies Ðd
their eph€meral nalure."); OH 

^G 
(ANPR)ât 2

{"Ther€ is little reliable datá about the foreclosù€
¡escue induslry."); CRL at 3 ('With few bÐiers to
ontry ãnd little (o no ove.sight, scâlns âre
noùìsbi¡g i¡ the cunent environmsnt.').

500 such providers in the United
States.4c

Typically, MARS providers charge
consume¡s hundreds or thousands of
dollars a7 in adva¡ce fees, i,e,, fees pr¡or
to providing their seNices. In its law
enforcement actions, the FTC has
observed that some p¡ovide¡s collect
their entire fee at the beginning ofthe
transaction,as while others collect two
to three large instalìment paJrments hom
consumers.ae NAAG and other
commenters also stated that many
MARS providers have be8un to offer
thei¡ services piecemeaì, collecting fees
upon reaching various stages in the
p¡ocess, such as assembling the
documentation requi¡ed by the lender or
servicer, mailing paperwork to tlre
Iender or servicer, and negotiating with
a lender's loss mitigatioû depa¡tment,so

As discussed in the ANPR and NPRM,
MARS providers often claim to possess
specialized knowledge of the mortgage
lending industry,sl sometimes toìrting

""S""N,rnC lapnl ut 4 (notinS thåt stato
åttom€ys gsnersl have investigat€d mor€ ùan 450
MARS p¡ovidßrs); FIC Caso Lht, sup¡¿ nole 28:
Press Retease, l"IC, F¿d¿Þ I ond Stote Agencìes
Croêk Down on Moigogê ModiÍication and
Foreêlosurc Resc,Je ScoÌl¡.s{Apr. 6, 2009), ovûrloólo
ot http :/ lw.fc.Bov/ o po l2oos lo 4 / h u.l.s htm
(Epo¡ti¡g l¡at the Comission setrt wmi¡g l6tle¡s
to 71 companies offering M.ARS).

a? See, e.ß., inÍm no|3s a8-49; C^O Repo , supm
not€ 4s, at T lnoting ùÌÊt MARS typicålly rhaBe a
foe ofthousands of doll¡rs)i Dùgotr at 2 f"Wo chaB6
52,500 as a tlat tee" i¡ advùcs.); CRC {ANPR) al
2 {"The åverag€ fee thstwe are seeingbonow€rs
chaBed is 53,000i ne hsve sesn tees ås h¡gh as

59,500. Ìn nearly every i¡fance, these lees are
charged up hont, belore any se¡vic€s håve bo€n
rendered.");NCRC (.{NPR)at 3 {notinB that
"ttlypically, loanmodifìcålion compùìi€s requos(a
significÐt Ieo uphotrt" a¡d that å sludy po¡fomod
by NCRC "docunented a median fee of52,eoo,"
altbough "(flees rùged as hi8h as 55,600"); NCLR
(ÀNPR)at 1 (observin8 feos as high ås 58,000);
NCLC (ANPR) at 5-s (ostimåting typical sdvânco
f€ss to b6 b6tw6on 52,000 and 54,000).

{rSee, e.8., suplo nots 47i FTC v. Inlinity Gtoüp
Señ,s., No. SACVoH)o977 DOC (MLGÌ) (C.D. C&1.
fil€d AuB. 26. 200s); FIC v. Freedon Forcclosùtø
Prevention Spec¡olists, UC No. 2:09-€v-o1167-
FIM (D..Ariz. jì¡n€ 1, 2009)i FICv. Fed. Loan
ModiÍ¡cation Law Ctt., UP, Nû. S^CV0$a01 CtC
(MLGX) {C.D. Cål. fil€d Apr. 3,2009).

ar See, e.5., FTCv. Truman Forcclosure
Ássii¡ûÍce, ¿¿C, No.09-23sa3 fS.D. Flâ. filsd Nov.
23, zoos), mC v. Wdshington Ddb nes., Inc., No,
8:09.cv.023o9-SDM-TBM (M.D. Fla. fil6d Nov, 12,
2oo9)i FTCv. Fißt Univeßol Lending, UC,No. 09-
Cv-82322. M€m. Supp. mO al s (S.D. Fla. nl€d
Nov. 24, 2009); see olso, e.8., Dargon at 2; Rogors
åt 13.

soSee, e.9., LFSV ât 2 ("lwls hâve seen M,{RS
providers who ùe effectively evading t¡e advÂ¡ce
fes p¡ohibilion in Californiá law by charging for
thsir 'services' in 'phas€s. "'); NA^G at 3; LCCR at
t see olso FTCv. Debt Advococy Ctt., uC,No,
1:osCV2712 (N.D. Ohi6 fiìedNov. 19, 2009).

51 See, e.9., NCLC (ANPR) at 3 ("Sone
modification firms claim superior €xporlis€ ov€n
thou8h ther€ år€ no recognizÊd qùaìiñcatio¡s other
than th€ tråining prog¡ams offg¡ed by HUD to
c€rtified ãBencies. I¡steãd, some foFprolìt ontities
toul tleir experience as mortgag€ industry

their hiring of former mortgage brokers
a¡d real estate agents s2 to bolster their
cìaims of pulpo¡ted expertise. Ir
addition, some attorneys-including
solo practitioners aIId smalì law firms
that represent financially dist¡essed
individuals-inc¡easingly have been
offering MARS in conûection wiLh tlleir
legal practice.s3

A numbe¡ of non-atto¡ney M,A.RS
providers are employing or affiliating
with lawyers, with the providers
represeûti[g that tlley e offering
t¡aditional legal se¡vices.sa Although
these providers often tout the expertise
of these atto¡neys in regotiatirg with
lende¡s and se¡vice¡s, in many instances
lhe attomeys do little or no òonolide
legôl wo¡k,s5 In some cases, MARS

-¡"ia"o:)' 

N¿nc r¿vpn ) ú 4i FTcv. Fed Hous¡nl
Mod¡l¡elÌon Dep' t, No. os-{V-{l7se lD.D.C. nled
sopt. 1s,2009) tåll€ging dsfendanrs'w€b sites state
thåt måny ofth€ir"skilled negotiators" bave
"work€d Ior r.ho londors ùey ar6 dealil8 with")i FIC
\. US Foreclosurc nel¡el Cotp., No. SACV09-768
JVS (MGX), Mem. Supp. TRO. at 4-5 (C,D. Cal. ñl€d
July 7, 2009) (all€ging lhat defendãnts ''boasled ol
twonty yoårs' experiencs" and thal t¡sy had
''extsnsiv€ experience in lhe industry")i FICv.
Trunøn Foìeclosurc Assislonce, ¿¿C No. 0$-
23s43, M6m. Supp. P.l. st 20 (S.D. Flâ. nlsd Nov.
23, 200s){allo8in8 that d6f6ndânts'Web sires
reprosented that tÀey have "extsnsiv€ loss
mitigation experi€nce" a¡d that "tìey ùe ledby a
sÊasonod and provon teåm ofprolessionals"): see
dlso FTC a, LucdsLowoenler"I¡c.", No. 09-{V-770
(C.D. Cal lìledjùly 7.200e),

,zSee, ¿.9., NCLC (ANPR)at 11 ("Morqåge
brok€rs-ofton c¡ted as ono ofùe drivi¡g forces ¡n
th6 $owrh ofbsd subpriÍro loålrs-are in demand
to work fo¡ loâIlmodificaüon compB¡iss. On€
MARS adve ised for consultùß with moltgaSs ud
real estata oxp€riencB to join ils csdre ofloan
modifìcation specialisls."); GAO R€po¡(, supE nots
a5, al 10 ("Fede¡sl dd stãle officials ùd
repressntatives of nonpro tìl o¡Bùizations told us
thât porsons who håve conduct€d forcclosule
roscu€ schofnes includsformsrnortga8e industry
profossionals rvho had b€Ên involv€d in th€
subprim€ mùkel ' ' '").

5r Seeae e¡dlyG¡s€nñEld; Dêsl; Gil€s. See ûrso
NCLC at a.

5r See, e.9., NAÁG ål 3-{ ("W6 hav€ noticed l¡ât
nstioDal compsnies æ recruitinS fo. alto¡ney
"partners" or "local counsel" jn all ofthe states they
work in to Bvåde stâtos'mo gåge rcscuo ftaud
statùtos."); IL AG at 1imCv. Loss Mit¡Bøtion Setus.,
l¡c., No. SACV09-800 DOC (ANX), Msln. S'rpp.
Pls, Ex Pdl€ App, at 3 (AuB. 3, 200s) (alle8in8 that
defenddts enEãged j¡ "mjsreproseniations
prohibited by tho TRO, behind â non fåcâdo: the
'Walke¡ LBw Grcup,"'whichwãs "notlin8 more
thú a shm le8al operâlion desi8ned to evade s(ate
law resticuons on the collection ofup-hont fees for
loan modification and foreclosure relief'); ¡7C v.
LucosLawcente¡ " Inc.", No. SACV-o$-770 DOC
(ANX) (C.D. Caì. ñìed lùìy 7,2oos)i FTC v. Ddto
Med. Copitdl Inc., No. SÑ-av-es-1266 AHS (Eex)
(C.D. Cå|., contempt application liled May 27,
zoos)i FTC v. US Fomclos!re AelieÍ Corp., No.
SACV0S-768 ryS (MGX) (C.D. Cal. fiìed fuly z,
zoos)i FTC v. Fed. Loon Modilicotion Low CE., UP,
No. SACVosaol CIC (MLG,() (C.D. Cal. frled Apr.
3,2oos\ see also Cincinnoti Bdt Assoc.a, MùIoney,
119 Objo St.3d 412 (2008) (disciplining auornoys
involvod in mort8a8e !ssistÐce ¡eliet sewices).

55,See supE not6 s4. Th€ sxperie¡ces dolãiled in
orc commert from an attomey illuslmte tho role

Conlinusd
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providers also offer "forensic audits,'
during which attorneys purportedly
conduct a legal analysis ofmortgage
loan documents to find law violations,
thereby supposedly helping consumers
acquire leverage ove¡ thei¡ lende¡s or
service¡s to obtain a better loan
modificatior.s6 Provide¡s offering
forensic audits also assert thaL, because
of their ¡elationships with attorneys,
state laws that prohibit non-attorrieys
from collecting advance fees fo¡ loan
modificatior services do not apply to
them,sT For example, California law
previously imposed a numbe¡ of
restlictions on "fo¡eclosu¡e consultants,"
but allowed "ìicensed attorneys * * *

[to] charge advance fees unde¡ ce¡tain
liûited circumstances." s3 The State Ba.r
of California subsequently obse¡ved that
"fo¡eclosu¡e consulta¡ts úay be
attempting to avoid the statutory
prohibition on collecting a fee befo¡e
any services have been rendered by
having a ìawyer wo¡k with them in
fo¡eclosure consultations." ss California

ùat attomeys play orhave been åsk€d ro plåy ¡n
connsction with MARSI

I had nùm6rôDs non'âttôñêv dôdificâliôn
compãnies ask me ro se¡v"," iuei" t"*y"r 

"naåccept s nal fee on each tìle. I rvould Bel tÀis money
and do litlle or no wo¡k fo¡ it. In some casos I would
take in tbe advance fee ånd then disburst€la sbar6
to the loan officer produci¡S l¡o deaì aÌd É share
to lhB company actually doing the wo¡k. O¡ I would
be collecting thc advuncc fee and thon holding all
or pBn oii( in my trust accourt lDtil the
modification wãs completed.I dectired lo Bet
involved in such srrÊnSemsnts.

Deåì at 6.

'd See, e.a.. MN AGat 2 ("Recendy, so.cållsd
for€nsic loar aìrdìbrs have eme¡Bed as 6 new typo
ofmo¡l8a8e âssistânce rslief's€rvic€."'); 1st ALC at
3 (M^RS provid€.ståün8 it engagss i¡ fo¡ensic
€udits); Dâreon st 2 (ssme)i seeolso FTC v. Debt
Advococy Ctt., uC, No. 1:09Cv2712 fN.D. Ohio
Afn. Cofnpl. ñlsd Msy 1a,2010) (slle8in8
def€ndanls puForting to oII€l forsnsic åudits
mis¡ep¡esented that'betwoen 80-90% oIåll loEns
ttheyl bavs åudit€dhsve some tom ofri8hts
violations")i ITC v. Do¡o Me¿ CopiúdÌ l¡¿., No. SA-
Cv-es-l266 

^HS 
(Eox), Mom. Supp. App.

Cotrlsmpt at 18 (C,D. CâI. ffled Måy 27.2009); FTC
v. Fed. Loøn Modificatìon Lw C¿r., LLP, No.
SACV09-101 CIC {MLGxl (C.D. CåI. filsd 

^pr. 
s,

200s).
Since publicãtion ofthe NPRM, tho Commission

has ¡eleased m ãle( to warn consum€rs about
entìties purporting to provids fo¡ensic audits, FTC,
Forcnsic Morlqage Loøn Aud¡tScoms: A New Tw¡st
on Forcclosù¡e Ãescue Fruud lMÃr.2o1o), ovoiloble
ã¡ h ttp :Iw.ft c.govlbcpl ed u /p ubslco n s u neì/
alerts/ahI77.shtn; see olso, e.&, CåÌ. Dsp't of Real
Estat€, Consumer 

^ì€rt 
6 (Mâr. 200e)(wÉÌr¡i¡8

consuners oi"forensic loa¡ reviews'ì, ovotlo¿le o¡
Ì'tt p :/ /ww.drc.cã.ßov / pdÍ_docs /
Ftuudwon in gsCaDnE1 3 _2o0s.pd I.

sTSee supm notes s1-56; see ¿lso lL AG (ANPR)
ãl 2 ("AllorDeys srs using lhs fstat€lsx€mpl¡on lo
mark€t ând ssll tbs same mo¡t8a8e consult¡nB
servicesprovided by non-å(tonßys.").

50 Press Rol€ÊsB, Office oftle,All'y GeD., Cal.
Dep't oflustice. Brow¡¡ 

^lefls 
Honeowners Lhot

Nela, Low P¡ohìbits Up.Ítont Fees ÍotForcclosure
nelÌef Seflices l0ct.7s,zoos), ãva¡loble ot http://
ãg.co.Eovlnewsoleds / re leose.p h p? i d= 1 82 1.

s0see Stare Bar ofCâI., Ethics AIeÌt: Legdl
Se ices to Distressed Honeowneß ond Forcclosure

has since passed a new law that
removes this attorney exemption,60

B. Unfqir ot Deceptíve Ptactices in the
Mo*eting of MARS

The FTC, state attorneys generaÌ, and
othe¡ law enfo¡cemert agencies, have
extensive expe¡ience with MARS
providers. In the past three years, the
Commission has filed 32 law
enfo¡cement actions against providers of
loan modification and fo¡eclosu¡e
rescue services,6l State attorneys
general have investigated at least 450
MARS providers and sued hund¡eds of
them for alleged state law violations,6?
Additionally, the Depa¡tmenl of Justice
and other agencies, working both
individually and jointly, have pu¡sued
MARS providers for illegal conduct.63
As discussed in more detail below, the
evidence in the rccord, including
extensive law enfo¡cement expetience,
demonshates t}lat the unfai¡ o¡
deceptive p¡actices of MARS providers
are widespread and are causing
substantial corsume¡ ha¡m,6a Indeed,

Consultonts on Loan Mo¿y'ico¡io¡s ("C01. Stats BEr
Ethics AlÊrf') 2, Ethics Hotline¡ (Feb.2, 200e),
ova i Io bl a o t h up : I ta ww.col bã¡.ca.sovlû I ho¡/p dfs /
e th i cs / Eth ¡cs- A leÌI-Forec Io sure.p dÍ ; see o lso
noido ßot, Ethics Alerl: Pmviding Leqol Seryices
to D¡st¡essed Homeowneß 1, ovoilohle o¡ http://
www.florida ba t.or9 TF B /TFB Resou tces.nsf /
87 2c2A9D7 B 7 1F0 5 7 8 5 2 5 7 5 69005 7 95DE /6 FILE|
todnMo dificoüon21 0e 2. p d l? openElene n t l"Thø
Floridå Bar's E{hics Hotìine roc€ûtly has ¡scoivad
numerous calls fron lawyers who have been
contacledby noDlawyers seeking lo set up ån
arrùEoment in which the lswyors sro involvÊd iÌ
loan modincâtions, short salos, and otler
toreclosurÊ-Þìåted ¡6scue services on behaìf ot
distr€ss€d honeow¡srs. ' ' ' rhe [Flo da]
Foreclosue Rescue Act r * t i¡nposed rcstrictions
on notrlawye¡ loan modifisrs to protect distross€d
homeow¡e¡s. Tbe new statuto appesls to be ths
irnpetus for thes€ inquiries.").

oo Cal Civ. Code S2944.7ise¿ olso P¡ors Rol€Êso,
Offìce ofthe Att'y Gen.l, Caì. D6p't oflusücs, A¡ow¡
AlêÌts Honeo$,neß ¡.hot New Ldw Prchih¡ts Up'
Iront rces Íot Forcclosù¡e Betiel seryices loct. 1s,
2oos| øvoiloble dt http:lloq.co.ßovlnewsdlefls/
relesse.php?¡d=1821.

or Se¿ FIC Case List, supm noto 28.
o, NAAG (ANPR) at ai IL Ac (ÂNPR) at 1 (noring

that Illircis bas over 240 op€n invsstigations of
MÂRS provid€ß and nled 28ìâwsuits âgainst
them)iPress R€lease, FIC, Fedetul dnd Stole
Agencíes Tdrget Morlgage ¡eiielSc¿ms (Nov, 2a,
2009)(announci¡8118 actions by 26 federal ùd
stato å8€nci6s), availabìs st h ttp :l w\.w.ftc.Eovl op a /
z1os / 1 1 lstolen hope.sh tm; Press Release, FIC,
Fe¿eml and Stdte Agencies ToÌEet Moieale
Forcclosurc Rescueand Loon Mødificotion Scons
{luly 1s, 2009) {announcing opeÞtion i¡volvi¡B 189
actions by 2s fede¡al Ðd stare s8encies), ovotloó¡e
a t http : / /wú!.ftc.goe lo po / 200 9/o? ll o o nl i es.sh tln j
PEss Release, Finoncial Fmud En¡orcenent Tosk
Force, F¡nonciol Froud EnÍoìcement Tosk lìorce
Announces nesuhs oÍ BÌoadert MoÌtEdEe FtuDd
Sweep in Histoty(hne 17,2010), ovdilahle ot
hu p :/ /wutw.sto pÍN d.eov / news / news-06 1 7 20 1 o-
02.htnl.

t3See rhÊo notos 92-e6 aÌ¡d sccompånying t€xt.
¡{See, e.9., LFSV âl 1 f"During the recent

mortga8e crisis, wê håvê beeD deali¡E with a nood

one ¡ecent survey of state and local
consumer agencies found that the fastest

$owing cateSory of consumer
complaints concerned the failu¡e of
MARS p¡oviders to fulfill their promises
to help save consumers' homes from
foreclosu¡e,6s

MARS providers colnmo¡¡ly initiate
contact with p¡ospective custome¡s
through Inte¡net, radio, television, o¡
direct mail adve¡tising.66 Although
MARS providers did not submit
information fo¡ the reco¡d relating to the
extent and cost of their marketing
efforts, they appear to use a variety of
media to target larye numbers of
consumers who are stru8Sling to pay
theb mo¡tgages. For exampìe, one
MARS p¡ovider that was t¡e subject of
an FTC enfo¡cement action spent $9
million in one year to broadcast
deceptive advertiselDents nationwide on
major television and cable netwo¡ks, as
well as on ¡adio stations and the
lntelnet.67 Typical MARS
adverlisements inst¡uct consume¡s [o
call a toll-free telephone number or to
e-mail t}le provider, One provider's
advertisements allegedly yielded 1,500
inbound calls per day.63 Another such
p¡ovider disseminating direct mail
advertisements ¡eported receiving
app¡oximately 500 inbound calls per
dav.6e

Óustomary representations in the ads
and ensuing telemarkeling and email
pitches claim that the MARS provider
(1) will obtain fo¡ the consume! a
substantial reduction in a mo¡tgage
Ioan's inte¡est Ìate, principal amount, or
mont}lly payments; (2) will achieve
these results within a specific period of
time;70 (3) has special ¡elationships

ofbonow€rs wbose moflga8es are disLressed o¡d
who havo been subisct to abus€s by companies and
individuals promising asriståncÊ with obtaining
lnodificaüon of thoss loÐs,")

6'See ConsùrnorF6d tr ofAI¡. e¡ ol., 2009
CoDsùme¡ Compìaint Suvey Report 3 (t'rly 27,
2oro), øvoildhle øt http:l lw.ww.consuneled.or9l
el enents / www.co ns u neled.orß/ F ile /
Consuner_Co np Io i n t _S u ruay _Repoñ2009. pdÍ.

ooTh€ FIC proculed inlormÂtion hom a m€diå
monitoring company on tha occulrsncs ofbroadcåst
adve¡tising fo¡ MARS. The cofnpany ìocåted 68
radio ads snd 71 telsvision and cablo ads
contai¡in8 ths lsrms "ssve your hone," "norgage
modification," or "loar modificaüon.' Thes€ ads
6ired between ths dãtes olSept€mber 1. 2008 and
SspGmbo¡ 1,2010. Thsse ads were attributablo to
139 difle¡ent compånies.

G? See FTCv. Fed.l,ôøn Modifcot¡on IÃh,Ctr.,
LLP, No. SACVoS--a01 CIC (MLGX), Meln. Supp. Ex
Parte TRO at 6-7 (C.D. CåI. Iìled Âpr.6.2009).

oú ld. at 6-4.
ßr See FTC v. Loss M¡tigoljor Seds., r¡¿., No.

SAcv-os-4oo DOC (ANX), Mem. Supp. TRO at 7
(c.D. Cal ñled lul. r3, zoos).

1o Se¿, e.8,, FTCv. First Unive¡sol LendinE, UC,
No.09-CV-€2322, M€m. Supp. TRO å( 4-s {S.D.
Fla. nt€d Nov. 2a,2009); FTCv.lstCüo¡. Motlgoæ
Co¡p., No.os-Dv-s1846 (S.D. Fla. fiìedNov. 17,
zoos)j FTC \r. Frcedøn Foreclosure Prcvention
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with lenders and service¡s;71 and (4) is
closely affiliated with the government,T2
nonprofit programs,T3 or the consume¡'s
lende¡ o¡ se¡vice¡.7a P¡ovide¡s also
commonly represent that there is a high
likelihood, and in some instances a
'þarantee," of success.Ts Many M,\RS

Spec,ortsls, ¿¿C, No. 2:09-€v-01167-FIM (D. A¡iz.
Iìled lune 1,2009); FTC v. Fed.Loan Modilicotion
I¡r Cr¡., LLP, No. SACv09-a01 CIC (MLGX) (C.D.
Cal. lìled Apr. 3,20091.

,1 See, e.8., FTCv. Debt Advocacy Ctr., UqNo.
1r0scv2712 (N.D. Ohio filed Nov. 19,2009); FIC
v.1st CùoL MoAEoEe Cory., No. 09-DV-61846 (S.D.
Fìa fil€d Nov. 17,2009); F?Cv. LucøsLo*,Centet
"l¡c.," No. S^CV-09-770 DOC (ANX) (C.Ð. Cal.
filed July 7, 2009); FTCv. US Forcclostte RelieÍ
Co¡p., No. S^CVF09-768 JVS fMGX)lC.D. Cal. filsd
luly 7, zooe).

12 See, a.8., FTCv. Doninant Løads, LLC, No.
1r10<v-00ee7 (D.D.C. filed lune 16, 2010) (âlle8inS
lhal defondanls'Weh sites leatured omcial
goverMent seaìs and Iogos, ånd deceptiv€ly
sppearcd to be affiliated wilh tbe sovernlnÊnl); FTC
!. Wosh;ngton Doþ nes.,lnc., No. 8ro8--cv-02309-
SDM-TBM {M.D. Fla. filed Nov. 12, 2009) (alleging
lhal defendúts Îaìsely represented that they wero
affiìiãlcd wilh tle United Slates Eovernmsnt)i F?C
e. Fed. HousinïModifícøti.,n Dtrp'i, No. 09-CV-
017s3 (D.D.C. filed Sspt. 1s, 2009)i FICv. Se¿n
Co¡lliea No. l:oe<v-00894 (D.D.C. fìlod luly 10,
200s) (allsBirB d€lendã¡ls plåcedadvortisornonts
on Inte¡net sea¡ch e¡gines tÌlat refer co¡sumers to
Web sites tho( decspûvely apped lo be sffiLiated
with Bove¡ment Ioù modiEcation pro8rams)i F?C
v. 1'rlomos Âyo¡, No. 1:oe-00535 (HHK) (D.D.C.
IiìedMâr. 2s, 2o0s);FrCy. Fed. Loon Modifcotion
¿aÌr Crr., LLP, No. S^CV09-{01 C}C (MLGxl (C.D.
Cal. fiìEd 

^p¡.3,200e){chùBin8 
defendan( witb

misrep¡sssntint that il is part olorafñliatod with
the federål govemment); see olso LOLL^F at 2
("Otherclienls have bee¡ deceivod into bsliovinB
lhe MARS provid€r will essis( them becãuse it
claimed to be a'non-prcfi(,'us6d a tov€mmont
symbol or claimed to bo atfìliated witl tÀe HOPE
hotline."): OH,AG {ÂNPR) at a f"Ouroffico has sesn
rnany colnpanios that have nåm€s or advo¡tisements
thåt maks il sound liks lhcy are govemnenl
sponsored.")i NCLC (ANPR) ãl 3 ("Ons website,
USHUD.com. even claims to be'^merica's Only
Free Forcclosure Resorrrce'svon though HUD-
certifisd ÊBÊncios also oFe. h€e assistÐce
r€ga¡dl€s ot incone."),

n See FTC!. New Hope Prcp. ¿¿C No, 1r90-cv-
01203-lBS-lS (D.N.l. filed Mar. 17,2009); FTC v.
New Hope Modjfications, LLC, No.1 r0g-cv-{1204-
IBS-ÌS {D.N.l. lìled Mâr. 17, 200e).

1a See, e.8., FTCv. Kirkland yoùrg, ¿¿C, No.09-
?3507 (S.D. FIa. nled Nov. 18, 2009)(all68in8 tlat
defendants tâlsely r€prosEnt€d u affiliation with
borrowers'leûdoÌs); FrC !. Loss Mít¡Batìon SeF's..
l¡¿., No. SACV-09-800 DOC (ANX) (C.D. C€1. nl€d
luly 13,200e) (alle8in8 thãt defendants deceprivoly
clained amìiålion with consumers' lende¡s)r see
also ,{m. Bônkers Ass n (,{NPRI at 7 {"They often
misus€ tbe intalloctual p¡ope.ty oflenders and
servico¡s by clãilni¡g in nailin8s, on Web sites. ånd
in other commùnicalio¡s that ùey eitheråre
affiliated with tle lenders and sorvicerc orhavo
speciãl relationships with them lhat do no( oxist.
Theyüse lhenames, tr6domarls and logos ofthese
¡enders ånd servicers in (heir advc¡lisi¡B lo deceive
co¡sumers into believing l¡ey câ¡ obtai¡
modincation r€lioflo¡ thsln t¡at these consumeN
could not othsrwise obtåir fo¡tir€mselves ât no
cost. )iChaso (ANPR)at 3 ('These M^RS entili€s
ålso lnây ìead tbe bon'ower to believe th¡t they ue
associated with thB ssrvicoro¡ thâ{ they have
special agreemor¡ts witb tùe ssryicsr fo¡ processi¡g
loån modilicadons, ivhen, iD fact, they do not.").

7s See,e.E., FTCv. Tîùmon Foreclos\re
4ssirlû¡ce, ¿¿C, No.0s-23543 (S.D. Fla. nled Nov.

providers do not disclose lo consumers
in their p¡omotions the cost of thei¡
services.T6 In some cases, M,ARS
providers entice consumers to make
substantial up-front payments with false
claims tlat they will be able to obtain
a ¡efund ifconsumels do not ¡eceive an
acceptable result.77

23, 2009) (alle8inBd€fendants fâlselyclaimsd
sùccess rate of97 to 100%)i FTC v. Debt Advocacy
Ctr., LLC, No.1toscv2712 (N.D. Ohio nled Nov. 19,
2009) {alleginS dstondants fâls6ly clåimÊd å 90%
succ€ss rårs)i FîC v. ¿oss M¡t¡Bot¡on Seûs.,Inc.,
No. SÂCv09-800 DOC {,^NX) {C.D. Cal. Iil€d luly
13, 200e) (slle8in8 "fdlefendanls håve (oìd
homeowno¡s ths( their success ¡ats is above ninsty
p€rc€nl"); FTCv. ¿u¿osl¿wcen¡e¡"In6.," No.
S^CV-{g-770 DOC {^NX) lC.D. CåÌ. filed ]ì¡ly 7,
200e) (allegi¡B "ldlefendãnts epresentãtivss teìl
consumers that DsfendÐts have a success ¡al6 itr
lhe ninotioth psrccntils with thei.lende.')i Fl'C v,
Freedon Forcclosùre Prcvention Specíol¡sts, UC,
No. 2r09{v-01107-FIM (D. tuiz. filed lùe 1,
200s) (ålìBgin8 d€feûdÐts clÂim€d to havs s7%
succoss rats); FrCv. D¿l¿ Med. Cop¡tol Inc.,No,
SA-CV-ee-l266 AHS lEox), Mem. Supp. App.
co¡rempt ar 8 (c.D. caì. filedMay 27,2oosl
(ålì€Bin8 dsfetrduts Ìeprssenlod 1oo% success ¡ate

The Loan Modiñcation Scam Prevention Network
1LMSPN)-a coslition otFedoml snd stat€
or8Ânizâtions led by lhe Laì/ryerc'Committeo for
Civil Ri8hts-has creatod a natiotrwido complåint
¡oportin8 system for ìom modificatioD fraud. The
Network, lormed in February 2010, has receivod
compÌainls thror¡glì a vdiety ofchan¡els, i¡cludin8
a fom posted o¡ its Web sils, tle Homeowners'
Hope Holli¡€, and ¡elerrals from non-profil housinB
couselors. As ofAu8ust 25, 2010, the LMSPN
databass conkineda total of6,473 complaints of
Ioãn rûodification äaud, dating as fùback as April
I, zoo8. mC staff reviewed a rã¡dom suple of 100
ofùese complaints Ðd fouÌrd tbat 63 roported thot
MARS p¡ovide¡s hadguùuleed consDe¡s loù
modifications. hp¡ojectiD8 this finding to the
Êntire LMSPN dåtâbEs€, the mC esumEtes {hat
botwoon s2% ard 72% of th6 complai¡ts rspo¡t ths

70Ìtr a recent Epo¡tsmnùizing tìe resulls of
ude¡cover calls mådo to MÂRS provid€rs, the
Natjonal Community Roinvestm6nt Co¡lition
INCRC) foìrnd that in 5a% ofthe calls tle p¡ovide¡s
did not inform consMers about ùei¡fe€s, See
NCRC, ¡oreclosure Àescu e Scons: A NightÌl]aÊ
Conplicotinß the Ane can D¡eam, at 27lMaL
2010) ("NCRC Ropor("), oeailohle ot http:I
w ww. nc rc.o ry/ i mo ge s / s t o ¡ ie s / p d f/ E s e o rc h /
Ío¡eclosue% 20 res cue% 2osco ns% 20-
% 20% 2 0 nigh t no rc% 20 com p I icã ti ng% 2oth e
%2oane can%2odrean.pdJ.

1t See, e.5., FfCv.Trunan Foreclosurc
,assis¡once, ¿¿C, No.0$-235a3 fS.D. Fb. nlsd Nov.
23, z00s) (åll€ging that det€ndânt faìsoly clained to
pÌovide "100% morcy back Suarantee"); Doót
Advococy Ctr., UqNo.1:09Cv2712 (N.D. Ohio
fled Nov. 1s, 20091 (åll€ging thÊl dÊfendånts fåls€ly
rspresented thsy nill rotund bollolrsr f6a if
unsucc€ssful); FrC v. l¡l,nì¡y G¡o'Jp S¿¡ss., No.
S^CV09-00977 DOC (MLGX) (C.D, Csl. lÌled Aug.
26, zooe)i mC a. Loan Mod¡ficotion Shop, Inc.,No.
3r09{v-007e8 (l¡,P). Mem. Supp. TRO ar 1 (D.N.l.
mended complainl filed.Aug. a,2009) (âll€gint
defendants r€presentod lhst advånc€ fe€s were ftÌlìy
retundable); FrCv. F¡eedom Fo¡eclosu¡e
Prcvention Speciolists, LLC, No, 2r09{v-01167-
FIM (D. Ariz,lù¡s 1,200e) (alleging defendants
promised "100% money-back Budrånles" but tÈ6¡
fa¡led to provido refundslisee olso N,{AG ât 2
("IM^RS providetsl g€¡orãlly iFo¡e theû oM
retund poìici€r. In ù€ vast naio¡ity otcomplainls
rsceiledby oÙl offfces, consumers wore unablo to
get leftDds even though lìs consìllts¡ts porfoúed

Based on the FTC's law enforcement
experience, tle public comments, and
consumer complaints, it appears t-hat
the vast maio¡ity ofconsume¡s do not
receive the ¡esults MARS providers
p¡omise.73 After collecting theh up-
front fees, MARS provide¡s often fail to
make initial contact with the
cotsume¡'s letder o¡ service¡ fo¡
¡nonths, if at all, o¡ to have substantive
discussions or negotiations with the
lende¡ or servicer,Te In many cases,
MARS providers fail to perform even
the most basic promised seNices or
achieve anv beneficial ¡esults.

ln some áases, provide¡s also cause
ha¡m to consumers by inst¡ucting them
to stop communicating with their
Iende¡s and se¡vice¡s,3o Consumers who

littl€ orno work and had promised consumsrs
money-back guara¡t€es,In some cases, tle
companies had cìosed or chÐged locations by ùe
lino ùo consuners discovered the¡e was e
problsm, th€reby preventing the consumsrs hom
even requesting a retund.")isee also, e.8., FTCv.
Home Assure, LLC,No. B r0g-CV-o0547-T-23T-
Sm, Mot. S.r., 

^pp.1 
at 6 fM.D. F¡â. nl€d rån. zs,

2010) (Expert R€port ofDr. Kivelzsurvey reponin8
that 56% olconsuns¡s rsqùested tlat dgf€ndÐt
provids ârêturd;6s% ofthos€ who ¡equ€sted E

retuDd djd so becauss defendùt lailed to perfolm
its sswìcesibut oDly 12% of consmsrs who
mqussted rcfunds r€coivod thom).

?¡See, e.&, jnÉd Sectjon III.E.z.a.: LOLLAF at 1
("ws hâve work€d with rnany honeomes who
hav€ p¿id non6y to å Mo¡lgõte Assistant RoìiBf
Services (MÁRSI provid€r, only to discover that
they receivsd âbsolutely no ssrvica in exchange for
thB fe6."); CMC (ANPR)at 1 Í"CMC menbeß ånd
other mortSage sorvicers found that M,IRS
p¡oviders consislently misreprcsent their ability to
obtai¡ concessioDs hom seryicers r r ',")r Chase
(ANPRI at 3 ("They collect theù fees ùp-frorlÐd
promis€ ùe bonower tley can got a loã¡
modifical¡on or other ioreclosúe relief, when, i!
fact, this is orìy a detsminÈtion that the service¡
car ma](e aíl6rrevi€ning the bonowe¡'s finB¡cial
inJomstjon and iDvestor ag¡eernents,').

,n See, e.&, FrC,!. Ttunon Foreclosu¡e
¿ssJstûnce, LLC No.09-23sa3 (S.D. Flå. ñlsd Nov.
23,2009) (allsging that delendånt oltøn fÊiled to
Étum bol¡ow6¡s'phone calls ud lailed to contact
and n68otiEt6 with Ìotrdots)i FTC v. Apply2sove,
Inc., No. 2:09-cv-0034s-EII-CM) (D. IdÊ¡o fil€d
luly ¡4,2009) (conplainr ail€ging ù¿r "tnlâny
consufnÊrs leâm6d ftom tllei¡ lenders ùa(
Dsf€ndants had not evon contsct€d tho lo¡d6r or
that Defendants had only minimå1, non-substantivo
conlaclwith the lender'), FTCv. Loss Mitiqo¡ion
Se¡vs., tnc., No. SACV09-800 DOC (,{NX)(C.D. CåÌ.
ffled luly 13, 2009) (alleging that "ldlsfondants h6ve
misrep!osonþd thatne8oliationswer€ underway,
althoùgh Dsfendùts hãd ¡ot yet contacted ù€
lo¡,det")i FrC ! , LucosLawcenlor "I¡¡c.", No. SÂCV-
0e-770 DOC (ANx), Men, Sùpp. TRO at 19 (C.D.
Caì. filsd luìy 7, 200s1 (ållsBiDB tìal consumors who
contact theirl¿ndors "l8am ùat lDefendantl never
evm contõct€d the ìotrdor, o. me¡sìy vsrjñed ths
consumsr's los¡ information")i FTC v. Fúedon
Forcclosurc Pevent¡on Speciolß¡s, I¿C, No. 2ro9-
cv-{1167-FlM (D. Ariz.lun€ 1,200e) (âìloging that
def€rdants failsd to act on boneowne¡s' cases for
more thå¡ tour to sil w€eks wiùoùt coDpleli¡B-
or in some cas€s, evsn starli¡g-ne8otiEtions Ðd
"fail€d to retum consum€rs' ropeated t€lephone
calls, evon whon honeow¡ers wsre on thobrink of
for€closuÞ").

¡o See, a.C., FTC v. Trumon Forcclõs¡ne
¿ssrr.stonca ¿¿C, No.09-23sa3 (S.D, Fìa. filed Nov,

Cônlinu6d
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sever contact with lende¡s and se¡vice¡s
unwittingly diminish their ability to
leaÌn that their M,{RS provider is doing
little o¡ nothing on thei¡ behalf, These
consumers may neve¡ learn of
concessions their lenders o¡ se¡vice¡s
would be willing to make-oÌ, wo¡st of
all, may never discover thaL fo¡eclosure
is imminent,sl In some cases, MARS
providers also advise consume¡s to
discontinue making their mortgage
pa)¡me¡¡ts even though doing so could
¡esult in the loss of thei¡ homes and
damage lo their credit ratings,s2

23,zoos)i FTC v. Kirklond vo¡rÍ8, LLC, No. 09-
23s07 (S.D. Fla Iìled Nov. 18, 2oos)i l.rcv.
Wash¡nglon Doto Res., In¿., No. 8r09--cv-{2309-
SDM-TBM (M.D. Fla. Iil€d Nov. 12, 2009); ¡TCv.
Loss Mi¡iqat¡on Se¡.s.,Inc., No. SACV09-{00 DOC
(ANXI (C.Ð. Csl. fil6d luly 13, 20oe)i FrCv. US
Foreclosure Reliel CoÌp., No. SACVo9-768IVS
(MGX) (C.D. CâI. fìled luly 7,2009); se6 olso NCRC
Rsport, s¿rpi.o ¡o¡e 76, at 4 {troti¡B ùat, on 2s% of
ils undercovo¡ calls, MARS provide¡s instluctBd the
call€l to cease communicaling with h's or h€r
lender).

ø1 See, e.E, FTC a. Trúnon Forcclosure
/qssß¡o¡.e, ¿¿C No.09-235a3 (S.D, Fla. lìled Nov.
23, 200e)falle8in8 ùat "lwlhen coDsMers speak
with theù lendeß directly, tll6y oíteD discover tlat
Defendánts had not yet contacted tho lender oronly
had ìeft mossases orbad non-substå¡tive contacts
rvilh the lendeC): FTCv. ¿oss Mitigation Ser/s.,
/,ìc., No. SACVo9-800 DOC (ÂNX), Mom. Süpp.
TRO ãt 18-19 (C.D. CãI. filed luly 13, 200e1
(dståiling "dsvsståting €ffects" of conslrmo¡s
learning loû lato of lack of offort by lo¿n
modification company); CRC (ANPR) åt 7 ('Peopl€
who do have a cha¡cs olkeeping the hono ae
bsing st€er€d åway frofn logitimå(e, fi€e homeown€¡
counseling services or ars failing lo lake any åctiûn
befo.e it is too late becåuse they havebeen assured
everything ìs bein8 tâken care otfor th€m ålr€ûdy.").

Bz See NÁ.AG ã( a ("we a¡e awes of a nDbe¡ ot
rescue consultsnls \ì'ho incodacùy claim that
consumers' londers \rill no{ work wiù th€m 

''lfltillhey å¡e bohind on ùeù mo¡t8a8e på)ments. We a¡e
also aware otconsuhånts who Edviss consumers
not to maÌ(e rnortgags påyments so thst thoy will
be Éble lo ãlford nortgåBo loan modincâtion Íeos.");
CUNÀ at 2 (con$umers "åre ofl€n inrn¡ct€d to stoÞ

-"li"g -o.tgage payments')i NCLC at 7 (famiìy '
(old "to stop payin8 thei¡morl8a8e pãyments and
promisod å ìoûn nodificålion witl lower
paymetrts.')iRod¡i8uez at 1("I ììsve hãd clients face
foreclosure because ottlsse compÐies telli¡8 ùen
to stop paying thoirmortgâgs ând pay tlolnl')rl:rc
v. Fed. Loan Modif¡cotion ¿¿ly Ar., LLP, No.
SACv09-a01ClC (MLGX){C.D. CâI., Aln. Conpl.
lìtedlune 24,2009) f"In num€rous instâncss,
DefeDddts have talle8edlyl encouraeed consufners
to stop payin8 tleil mort8ages, tellin8 consumeB
thst dolinquency will dononsLrât€ th€ consumÊ¡'s
ha¡dship to ùe lender and make it easier to obtåin
å loõ modificãl¡on."); FTCv. LucosLowcen¡er
"inc.", No, SÀCv-os-770 DOC (.ANX) (C.D. Cal.
filed July e. 2009) (slleging that liln numorous
ißtuces, DeIendÐls' representative encourages
consums¡s to stop paying theirInortgagos, t€lling
consì¡me¡s that delinquency will demonstråts the
consurnsrs hardship to the lender 6nd mak€ it
easier to obtÊin â loÁn modification.")i FTC v.
ForcclõsuÌc Solu t¡ons, LLC, No. 1 ro8<v-o I 075
{N.D. Ohio filod Ap¡. 28, 200sl f"Defendanrs
lãllegedlyl inslruct the coûsùmcr lo open ã savin8s
accoul ãnd deposit, €vory month ulil tunher
notice fion Defetrdùls, the consume¡ s nonthìy
mo¡t8ãge palment plus an additionâl fzs%1.
Defsndùls clain this monoy nill be used (o
De8oliale witl the ìendorto reinstate the loa¡,')isee
also FTCv. Fitst Unìversol Lending, UC,No. o9-

The Commission's law enforcement
expedence,s3 state law enfo¡cement,34
the comments received,€s and state bar
actiors 36 indicate t¡at a Browing

CV-82322 (S.D. Fla. fil6d Nov. 24, 2009); ¡TCv.
Fed. Hotsin| Mod¡J¡catior Dep ¡, No. o9-{v-017s3
(D.D.c.Iìled sepr. 1s.2009ii FTCv. Loss Mitiqation
Sers¡.,Irc., No. SACV09-800 DOC(ANX) (C.D. Csì.
fil€d July 13, 2009); FlCv. US Foreclosure Raliel
Co¡"p., No. S^CV09-768 JVS (MLGX)(C.D, Csl.,
Àmd. Compl. filed Md.8, 2009): FIC v, New ¡lope
Propeñy LLC, No. 7to9-4v-01203-lBS-tS (D.N.j.
Iiled Mar. 17. 2009)i NCRC Repo , supm note 76.
al24 ("[]n over 50% oft-he tests service providers
ådvised lestors lhat lhey should not pay their
mo gago."); N,A^G (^NPR) at 10 ('1n soms cas€s,
tho morlgaSe consultanls will actually coùnsel tlo
consumernot to mako a mortgage payment, which
ofcouls6 freos up tunds for th€ consuhânts' feo.").

t3 See tnÉo notes 89-e0.
øaSee,e.B., rloddov. Kruo¡¡d voù¡g, No.09-

e0e45 {Fla. Cir. Ct. Miami-Dads Cty., tilod Dec. 17,
zoos), ovo¡loble oI http: myÍIofidolegol.conl
webf |es.nsíw F / M BAY- 7 y XQFT / SJile/
Conplo¡nt.1 2 170s.pdÍ. Press RBlsaso, N.C. D€p't of
Iústic6, AG Cøoper Taqets Col¡lomio Sche'l,'es that
Prcy on NC HomeowÌ1eß (luly 15,2009), ûvûirûble
oI http :/ lw. ncdoj.con / N e'|s-on d-A Iefl s / Net^,s-
Re lêoses-o n¿- Adv isô¡ ies / Ptèßs-Rêleõses I AG-
Co o p e t 1 a rye ts -C a I i Jo Ì n ¡ a - s c h ê n e s - t h a t- p rcy- o n -
.ospx, Pr6ss Rele¡se, Colo. Att'y G€n. Offico,
Attoñey Cene@l Annoùnces Actions Against Seven
Loãn-Modi¡ication Conponies As Port oJ Muhisto¡a
Sweep {luly 15, 2009), ovoilahle ot http
w..ol otudoottorneygenetul.gôv/ p ¡ess / new s /
2oo 9 /07 I 1 5 lottoû ey _Eeneml _o nno uncæ _
o c t i o n s _o Ba i n s t _s e v e n _l o o n _mo d ¡ ¡ i c o t i o n _
corpdnies_.t ; Press Release, Ill. ,4lt y Gsn., Il,,oß
Altorney Genercl Sues 14t1, Coñpony for Mo¡tgoge
Rescue Frcud l^ltr9.28,2oos), dvoilahle ot http://
w |9w. i l I i n o i s o t toù eyge n e n L Eov / p re s s tu o n /
2O0A _0 I /20 0A0 A2 A,hl mL

05 See, e.9., Deal at 5-6 ("Some nûn-ållomey
modilìcålion compåni€s clåim€d to have attornoys
on staflor avr¡lâble to rcview lhe work or to
negotiate witì lend€¡s. Â tew lawyers'.ented'thei¡
nam€s to non-nttomey M.ARS prcviders while
providing )ittle seNice."l; IL AG {^NPRIåt 1 (noting
thãt"33 percent ollhe fM.{RSlcompùies we have
dealt with ùs owded by atlo¡neys, while 38 psrcent
have some link to the le8al prolession")iCRC
(ANPR) at 2 {"Â¡ inc¡easin8 DDbe¡ ofaltomeys ùg
involvil8 ùenseìves in ùesB unelhicåì p¡åc{ic€s
witboul provid¡n8 sny l€Bsì (o¡other)s€rvjcss.. .

."); MN AG (ANPR) at s ("This Office is awÉ.r€ of
sovsrûl loon rûodification snd forcclosur€ r€scus
cofnpanios that havo affiliatod with liconsed
Ettomsys in oihs¡ statBs in an €ffo¡t to circumvont
slaG ìaw."l; NAAG ÍÂNPR) ât 4 ("Auorn6ys ' ' '
have Ân iDcreasing p¡€sencs in this indusl¡y ud
have beeD tou¡d worki¡E in conjunction with or
s€rving ås rclorral sources formorl8âge
consultânts.").

ø. See, ê.9., Le+islative Solutions Íor Preventing
Loøn Mod¡licotion ond ForeclosureResc e Fn¿:
Hesrins BeÍorc the stbconn. on Hous. e Cñry.
Opportunity ol the H. Conm. on Fjn. SeÍs., 111th
Cong. sB fzooe) (stå(emsnt ofScott l. Dlsxsl, Chisf
Tdål Cour¡ssl, Ståte Be of Caìifomial, dvaildble d¡
hltp: findncidlsev¡ces.house.EovlmediolÍ¡le/
heo ngsl1l1/111-28.pdÍ at 2, a (Dr6x€l Tssümony)
(trotint that Ettomoy miscondt¡ct i¡ coDectiotr
with MARS "is a p¡oblem of extrenely si8Difica¡t-
ifnot crisis-p¡opo{ions i¡ Cslilomia," a¡d tbåt
the stale barhas initiated over 17s åssocisted
investigalionsof sttorn€ysl; Polyânâ Da Cos(â,
Record Nunhet of Conplo¡nß Toryet Flot¡do Ltøn
ModiÍicotion Lowyeß, Law.com (Oct, 1, 2009) ("The
[Florida] state altomey geDe¡ãl has received a
¡ecord 7sO complâints rhrou8h 

^u8usr 
ofrhis yeù

about loan modincations involving ûllomsys."),
ae ai)ahle at h! tp :/ / $t $,. Io w,con/i sp / Io d
La wArticleF ñcnd ly. ¡sp? id= 1 2024 3 4 2 23 1 4 7.

number of attorneys tlemselves market
and sell MARS. Many of them engage in
unfair and deceptive acts and p¡actices,
such as making the specific claim that
they offer legal services,sT when in fact,
no attor¡eys are employed by the
company, or if they are, they do little or
no legal work for customers,ss

C, Continued Lqw Enforcement and
Othet Responses

The Commission has laken aggressive
action to protect consumels from
deceptive MARS p¡oviders. As noted
above, the FTC has filed 32 lawsuits 3e

in the las[ three years against MARS
providers for engaging in deceptive
practices in violation of the FTC Act
and, in seve¡al instances, the
TelemaÌketing Sales Rule (TSR).s0 ln
addition, the FTC has coordinated its
efforts with state law enfo¡cement and
other federal agencies, including the
Departúent of Justice (DO)J, the
Depa¡tment of Housing and Urban
Development (HUD), the T¡easury
Depa-rtment, a-r¡d the Office of the
Special Inspecto¡ GeneÌal for the
Troubled Asset RelieI Program (SIG-
TARP).01 The Commission also is a
membe¡ ofthe Financiaì F¡aud

-',3""-g- 

FTC r. p"¿. Housinl Modiliætion
Dep't, No. og-Cv-ol7s3 (D.D.C. fiìed Sspt. 16,
2ooe) (aìlegin8 that dofondânts fals€ly clsim to havs
attomoys or for€nsic accountants on stafo; FIC v.
Loon Modif¡cotion Shop, 1¡¿., No. 3:09{v-00798
(rAP), Mem. supp. TRo ât ra (D.N.I. fil€d Aug.4,
2009) (slleging that defendanls misrepresent "ùat it
is ân årromoy-based compøn\r')t see olso FTCe.
LucosLowcente¡ "Inc.', No. SACV-09-770 DOC
(ANx), M€m. supp. TRo år 1e (c.D. Cal. lìled tuly
7,2009){ålloginS tbat "[dlespito pro¡nises to ths
contray, consumers Lave no contÊct wiLh tho
prllpod6d sttomeys who ã¡s supposed to be
negoliâtinB wiù tleù lenders"l.

eø See, e.A., FTC!.T¡uman Foreclosure
.4ssisiorce;¿¿C No.0s-235a3 {S.D. Fla. filsd Nov.
23, ZOOg)i FTC v. Wosh¡ngtor¡ Dolû Ães., ,In¿., No.
8:09-CV-02309-SDM-TBM (M.D. Fìa. fled Nov. 12,
zoos)j sea olso FTC v. US Foreclosùre ReI¡eÍ Corp.,
No. SACV0F768 ryS {MGX), Proìim. Rop. Temp.
Rec€ive. st 2-3 {C.D. Cal. filsd luly 7,2009)(slati¡E
tùat dsf€ndants' "relauorship with two difieÌenl
låwye¡s was nominaì åtbsst ånd sorvod primåri¡y
ss s cov€r lo dignify thsbusinoss ånd invole tle
attomoy oxception to Âdva¡ce fee prohibitio¡s').

tû See FTC Case Lisl, sûp¡¿ notB 28.
oo 16 CFR 310.1, ¿¡ s¿9. (2003)isee, e.8., FIC v.

Ki¡Hond Young, LLc,No. oe-z3507 (s.D. Fla. Iiled
Nov. 18, 2009); FrCv. Iryoshington Dã¡o Res.,lnc.,
No. 8:os<v-o2309-SDM-TBM (M.D. Fla. ffl€d
Nov. 12,20os); ¡'IC v. ¡¡irct Univeßdl IÆndin$, LLC,
No. os-{V-{z322 (S.D. Fìa. ñled Nov. za,2009);
FTCv, Fed. Howin{ ModiJicdtion Dep't,No.09-
CV-o1753 (D.D.C. frlsd Sept, 15.2ooe); trTC v.
Hope Now Modificotions, ¿¿C, No. 1:09-cv-0120,F
IBX-jS {D.N.l. lìlsd Sept. 7a,2oo9)i FTC v. US
FotEclosurc Rel¡el Corp., No. SACVo9-768 ryS
(MCX) {C.D, Cal. ñled luly 7,200s).

o'See P¡ess Release, FTC, Fedeml ond Stote
A+enc¡es Toryet Mottgo4e Forcclosurc nescue ond
Loan Mod¡ficotion Scans llÌly 75,2oos), ovd¡ldble
ot hrp: w.flc.gov/opo/20os/o?/ loonlies,shtm;
Press Releass, FTC, Fedemlond Stote Agencies
Cruck DoÆ on MofBaEe Modilicot¡on and
Foteclosu¡e Rescue Scons (Ap¡. 6. 2009), ovûtroòio
o t h ttp :/ h+.t".w.flc.Eov lo pa / 20os /04 / h u d.sh tln.
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Enfo¡cement Task Force (FFETF), a

coalition of fede¡al and state law
enfo¡cement agencies that has wo¡ked to
combat illegal activity by MARS
provide¡s,s2In the past 15 months, the
FTC has participated in three
interagency nationwide sweeps:
"Operation Stolen D¡eams" (June 17,
2010), in which the Commission
secu¡ed consent o¡ders against 16
marketers of MARS;or "Operation Stolen
Hope" (Novembe¡ 24, 2009), in which
the Commission joined wilh 20 states
collectively to file ove¡ one hund¡ed
lawsuits against MARS providers;ea and
"Operation Loan Lies" (Þly 15, 20091, in
which the FTC coo¡dinated with 25
federal and state agencies to b¡ing 189
actions against M,{RS defendants.0s
P¡ior to these nationwide sweeps, the
Commission, jointly with the DOJ, the
Treasury Depaltment, HUD, and tlle
Illinois Atto¡ney General, had
announced several law enforcement
actions ta¡geting MARS,06

In addition to thei¡ coo¡dination with
the Commission, the states have
continued to engage in their owr
aggressive law enforcernent,
Collectively, the states have investigated
at least 450 MARS provide¡s and sued

û¿See P¡ess Releass, Financial Fraud
Dnforcenent Task Force (FFETÐ, Prosiden¡ Ohana
Estoblishes Intemgency F¡noDciol Ftoud
Enlo¡cenent Tosk Force lNoe . 77 , 2oosl ovoildhle
o t h ttp : / /t!w.sto pftuud.gov/ nevsl news- 1 1 1 ? 2 oo 9-
01.irlml. The FFETF was eslablished byP¡esid€Dt
Obama in late zoos ând is chåired by the At(oûey
Ge¡eral. The commission hâs play€d ¿n ûcûv6 rcl€
on th€ Tåsk Forcs through, amon8 otle. thi¡gs. its
m€mbsrship on theTãskForco's Mortga8e Fmud
Wo¡kiq G¡oup.

03 See P¡ess Release, FTC, FTC Settlement Oñe¡s
Bon More Thsn A Dozen Mo*eters Íron se ing
Mortsose nelieÍ se¡lices: nepeãt oÍÍen¿eÌ ordeÌed
to Pay 511.4 Million fot Contempt (lúe 77 , 2o7o),
ovdi I oble o t http : / lwww.f c.gov/o pa / 20 1 o/0 6/
.rod¡ñods.s¡lm. This sweep wås orgåniz€d by ù€
FFETF, and mombor ag€ncios fil€d hìlndreds of
civil and c¡iminal morl8age haùd.ases, ircludi¡B
numo¡ous cases a8ainst M^RS providers.

0a Prsss RsleDse, FTC, Fedeml ond Stote Agencies
'IørAet MonEoEe Aelìef Scams (Nov. 24,2009),
ovo i loh le ot 11 ttp : / / www.ft c.gov / o pn / 20 09 / 1 1 /

rPress Releas€, FTC, Feàerol and State Agenc¡es
Toryet Mortgoge Foreclosure Rescue ond Lodn
Mod¡Íication Scãlms (l\ly 7s,zooe), ovo¡løhle ot
h p M.Ítc.Eov/opo/2o0sloz/IoanI¡es.shùn.

roP¡ess Rolsass, FTC, Fedetul dnd Stote Agencies
C¡ock Dotø on Mongoge Moàifìcotioù ond
Foreclosure Aescùe Scoñs (Apr. 6, 2009), ovoiroble
ot http: w.llc.gov/opa/200I/0a /hud.shtn. lñ
coùecl¡on w'lù ù€so joinl offorts, thÊ Comm¡ssion
also sent wdninS l€tters to 71 compuies muketitrB
polenti€lly deceplive fnort8â8s ¡oÐ modiJication
and forcclosure sssistuc€ progrms oD ttre l¡temot.
Id.

Mor€over, th€ lusticÊ D€p8lllnetrt Ðd otler
members ofthe FFETF havs pu¡sued mùy M^RS
provid€rs for illegal cotrduct, i¡clùdin8 crimjnal
aclivi{y. See Pross Reìeãse. FFETF, FnonciiolFm¡rd
EnloÌcenent Tosk Force Announces nesultsoÍ
Brcodcst Morlgdge Froud Sweep in History grie 17,
2o1o), ovoíloble ot hupllwwt l.stoplÌoùd.Eovlnewsl
news -06 1 7 201 O -0 2.htln L

hund¡eds of them for alleged state law
violations.eT Individual states also have
continued to eûact statutes and
regulations to address practices related
to MARS.eB

In addition to federal and state law
eIIfolcernent, on Decembe¡ 15, 2009,
HUD published a proposed rule in the
Federal Register that would ¡equire
states to adopt uniform licensing
requirements fo¡ MARS providers.ss
The proposed HUD Rule targets the
practices of"loa¡ originators," a te¡m
that encompasses third-party loan
modification seNices.l0o Unde¡ the
proposed HUD Rule, loan originato¡s
must unde¡go a background check,
complete 20 hou¡s of prelicensing
education, and pass a written test to
obtain a license,l0r The proposed HUD
Rule also requires the creation of a
centralized database of loan originators

t' See supro rrole 62.
00At loast 3o st¿(ss ãnd ùe Disl¡ict of ColMbia

have onactod such stalul€s orregulãtjons. See, e.9.,
A¡iz. Rev. Stal. S 44-1378 (2010 A¡iz, ALS 1431:
CâI. Civ. Cod6 S 2944.7iìd. S294s, e¡s¿g.rColo.
Rev. Stât. S6-1-1101, elseg.;2009 Conn. G€¡. Stat.
S36a-489;6 Dsl. Codo Am, S240oB, elseq,;D.C.
Cods S 42-2431, easeg.; Flå. Stål, S s01.1377: Haw.
Rev. Stst. S4808-1, ¿lseg.;Idalo Code An¡. S45-
1601, elseg.;765 lll, Comp. Stal.,Ann. 940/¡. elseg.;
24Ind. Âdmin. Codo Ss.s-1-1, erseg.;lowa Code
S741E.1, e¡ seg.;Ms. Rev. Stat. Ann. tit. 32, S6171,
6lseg. & 6191, elseg.;Md. Cod6 AD., Real P¡operty
S7-301, e¡seg.j s4o Mãss. Cods Regs. S 25,01.
etseq., Mich. Comp. Lãw S445.1822, elseg.rMirD.
Stat. S32sN.01, e¡seq.;Mo. Rev. Stat. S407.935,
elseg.; Neb. Rev. Stat. S 76-2701, elseg.; NÊv. Rsv.
Stat. S64sF.300, elseg.;N.H. Rsv. Stal. Ann. S479-
B:1, e¡seg.;2010 N.M. ALS 5€; N,Y. RealProp, Law
$ 26s-B; N.C, Gsn. Stat. S 74423, etseq.;2OOA Or.
Laws Ch. 19; R.I. G€n. Laws S s-7s-1, 6¡ seg.; Tênn.
Cods.Ann. S 47-18-5s01, etseg.i U{oh AdmiIl. Code
S 61.2ì Vs. Code r{ù. S s9.1-2oo.1i W6sh. Rev,
Codo S 19.134.010, e¡ seq.; Wis. Stål. S 846.45.

rhsse laws sens¡ã[y irc¡udo a numbsr of
requirements and restrictions, includins:
h) Banning covercd Bntidås fiom roqui¡ing or
coll€c{in8 advorco lees b6fo¡s tulìy psrfomin8
contãcted o¡ p¡omised servjces to lbe consumer;
{2) requiri¡g wriuen conlÌacts contåininB cortÊin
provisions snd discìosures; ûnd (3) providinS
consuners wiù ths ¡ight to co¡cel tle conbact i¡
cerlain ci¡cumst¿.nces.

Who¡e, ãs he¡e, Congess has nol forecLosed ståte
¡e8ulation, a stale stalùte is preempted only ifil
conflicts with a lederâl statlute. Royv. A¡1. RichÍield
Co.,435 U.S. 1s1,158 (19781. Stste laws are
prcompted only to tbe exlenl lbere is ã conflict-
compliÐce wit¡ borb federal ånd srate regulstions
is impossible or the stÂte law is an rbstaclB to
etfsctuating rhe purposos and objoctives of
Con8ress.Id. Thus, slat€ laws cån impose
additionâl reqìi¡ements as ìon8 as they do nol
direclly conflict with the Final Rule. Seo, e.9., lsn
¡inol Rul¿, 75 FR st 48481.

oo See SaÍe Moñæge LicensingAct: HUD
nespons¡hilities Dndet the SaÍe Act; Pìoposed Ie,
74 FR 66s48 (Dec, 15,2009){propossd HUD Rul€].
Pùsuùt to lhe Dodd'Frank Act, responsibility tor
HUD's proposBd rule wilì tEfffe. to the BCFP as
oltle lransfer då(e s6loc(ed by the T¡easù¡y
Doparùnent. Dodd-F¡ark,{cl S1061; which has
be€n designatedas luìy 2\,2071. BCFP¡ Des¡gnote¿
TlonsÍet Dote, 75 FR 57252.

'00 74 FR ar 66s54.

'or z4 FRarô0582.

licensed in each state, containing such
informatior as their employment
history, consumer complai[ts, and ary
enforcement and disciplinary actions
brought against tlem. State regulato¡s
a¡d the public will be able to access this
database, tìus allowing them to find
and back mortgage loa¡ originators
throughout tlle country.1o, The goal of
the ploposed HIJD Rule is to reduce tlte
incidence of fraud by encouraging states
to establish minimum licensing and
registration standards, thereby making
originators, including MARS providers,
more accountable,lo3

III. Discussion ofthe Rule
As detailed in this SBP, the Final Rule

prohibits ard seeks to prevent uûfair
and deceptive acts and p¡actices in
connectior with mo¡tgage assistance
relief services, It includes provisions
thatl

1, Define several key te¡Es, i[cluding
"mortgage assistance relief service" and
"mortgage assistance ¡elief service
provider";

2, P¡ohibit providers ftom instucting
consumers to cease communication
with tlÌei¡ lenders or servicers;

3. Bar provide¡s fÌom misrepresenting
any material aspect of thei¡ seNices,
including but not limited to several
specific misrepresertations;

4. Mandate that p¡ovide¡s disclose:
(a) That they are for-profit businesses
not affiliated with the consumers'
lenders or the government, (b) that
consume¡s' lenders o! service¡s may not
agree to change thei¡ loans, (c) that
consumers could lose thei¡ homes and
damage tleir credit ratings if they stop
making their mortgage pa1'rnents (a

disclosure triggered if provide¡s instluct
consumers to stop mal(ing payments),
and (d) that consume¡s arc not required
to stay in the service o¡ accept the
¡esults delivered, and t}le total cost of
the service ifthey do accept the results.

-* 

rn FR 
"t 

ooun"--rn,
ro374 FR at 66548. Th€ propos€d rul€ also would

autlorize HUD to exami¡e loan originãtols'records,
conduct cûfo¡com€nt pÌoc€odi¡Bs, ùd co[ect civil
ponalties for violations ofHUD and stâle licsnsing
requiremenls. .9ee 74 FR al 66550.66555.

r\ coÊlition otslatÊ bÊnk ¡egulators ùBu€d ¡n ils
comm€nt Lbat lh€ FTC'S prcposed rule would
provid€ imponant additionål pmt€clions not
includ€d in tho HUD proposal. See CSBS at r
{"S,{FE Ac(-conpliÐl stato licensi¡g laws ãre
p¡ifnarily focused torvard the origi¡aliotr of trew
mortSago ìoa¡s and may not dir€ctly adùoss ù€
pã-rlicular dan8ors associal6d with mortgago
¡ss¡slsnc6 reìiefseNices. The proposed FTC rule
will €ståblish a floorto p¡otec( consu€¡s from
abüsive MARS practices nalionwid€. By bânning
up-fronl foes, implemenlinE disclosuro
r€quircmsnts, prohibiting certain
Dis¡epresentations, and inslituting vüious reco¡d-
keeping requir€nonts fo¡ MARS providers, the
FTC'S propossl, ifadopted, wil go a lon8 way in
rooti¡8 out hsuduÌent practices alnon8 these
i¡dividuals whercv€r thoy operato,"),
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5. Prohibit the collection of fees until
providers haver (a) Secu¡ed a mitten
and executed a8reement between the
consume¡ and the lende¡ o¡ se¡vicer
and, (b) before that agreement has been
executed, (i) disclosed that the
consumeÌ can accept or reject the
lender's or servicer's offer fo¡ mortgage
relief and (ii) provided a separate
written notice from the consumer's
lende¡ o¡ service¡ sumrnarizing the
material differences between the
consume¡'s cu¡¡ent mortgage loan and
the relief offered;

6. Enioin persons from providing
substantial assistance o¡ support to
anothe¡ whom they k¡ow or
consciously avoid knowing is engaged
in a violation of the Rule;

7, Require that provide¡s maintain
¡ecords and monitor Rule compliance;
and

8. Exempt attorneys providing MARS
as part of the practice of law from most
provisiors of the Rule ifthey: (a) Are
licensed in the state whe¡e the
consumer o¡ the dwelling is located,
and ft) comply with ¡elevant state
licensing and bar requirements. Such
attorneys aÌe exempt hom tìe Rule's
advance fee ban if they set aside MARS
fees in a client t¡ust account and
withd¡aw funds only as the fees are
earned,

A. Section 322.1: Scope

Section 322.1 states that the Final
Rule iúplements the mandate of the
Omnibus Appropriations Act, as
clarified by the Credit CARD Act, These
statutes state that the Commission "shall
initiate a rulemaking proceeding," and
that "lsluch ¡ulemakirg shall ¡elate to
unfair or deceptive acts or p¡actices
regarding mo¡tgage loans, which may
i¡clude unfai¡ or deceptive acts or
p¡actices involving Ioan modification
ar¡d foreclosure rescue se¡vices,' 104 As
noted ea¡lie¡, this language authorizes
rules that not only prohibit or rcstrict
p¡actices that are themselves unfai¡ o¡
deceptive, but also rules that p¡ohibit or
restrict other practices if such ¡ules are
reasonably related to the goal of
p¡eventing unfairness or deception.105

-'u" 

s"" o¡nnibu" ¡ppropriârions Acr s626(al;
credit CARD Acr 5 s11.

:D5ln articulating tho scope ofits ÌulglnåÌitrg
authorily to r€medy unfåir atrd doc€ptivs acts Ðd
prâctic€, und€r ùs FIC Act, the Commission has

ìn exsrcising this rencdiaì auùo.ity, the
Cor¡mission has ootbeen limiled lo proscribing
only the precise practices fouÌìd lo €xist, but rât-hcr
has been free to closo sll roads to the prohibited
goal. ' ' ' Th6 Comr¡ission's dìscreliotr to
fomùìats an appropriãto meåns olpreventing th€
ù aù o. deceptive acts or praclices lound to oxist
a¡so tak€s into account th€ nâture of rulefnaìdn8,
which involves pr€dictions based upon puro

As discussed above, t}te Commission's
rulemaling authority is limited by the
C¡edit CARD Act to persons ove¡ whom
the FTC has juisdictio! under t¡e FTC
Act.

B. Section 322.2: Definitions

1. Section 322.2(i): MoÌtgage Assistance
Relief Service

As discussed above, the Rule is
intended to regulate for-profit providers
of mort8age assista¡ce relief services.
Section 322.2(i) of the Rule adopts,
without substantive modification, the
proposed rule's definition of "mortgage
assistance relief se¡vice" (MARS) as
including "any service, plan, or
progmm, offercd o¡ provided to the
consume¡ in exchange fo¡ conside¡ation,
that is rep¡esented, expressly or by
implicatior¡, to assist or atteúpt to assist
the consumer" in negotiating a
modification of a dwelling loan that
reduces the amount of interest,
principal balance, monthly payments, o¡
fees; stopping, preventing, o¡
postponine a fo¡eclosure o¡
¡epossession; or obtaining one of several
otl¡e¡ types of¡eliefto avoid
delinquency or foreclosure. Sections
322,2tÐ(3)-(6) define these additional
types ofreìiefto include obtaining: [1)
A forbearance or repa)'¡nent plan; (2) an
extelsion of time to cu¡e default,
reiûstate a loan, o¡ ¡edeem a
property; 106 (3) a waiver of an

letislative jud8ment sr¡d judgfnental o¡ prediclivo
delermin¿lions such as those involved in lashionin8
rom€dies.In maki¡g such det€rminations, the
Commission is sntitled to rely on ils iud8monl,
based on erp€¡ierce ãs to the âpp¡opriât€ remedy
to imposo in the rule.

FTC, rùnerdl Industry Ptuctices; Finol TNde
negllotion Rule,47 FR 42269,42272 (Søpt,24,
19€2) (citing, in¡o¡o¡o, FZCv, Ruàé¡oid, 343 U.S,
470,473 (19s2)) (intemål cilations and quotations
omittsd)j see olso Am. Frr. Señ/s Ass'n v. FTC.,767
F.2d 9s7,988 (DC Cir. 1985) (norinE thEt 116
Comission "has wide lãtitude fo¡ judgnent'in
craftin8 ruìes to culb unfáü o¡ deceptivs pEctìces).

The CoIM¡ss¡on sxs¡cises sim¡ld discrstion in
üáftin8 o¡ders to¡esolve law violations. See ¡"C
v, Ndl'l ¿edd Co.,352 U.S. a19,428 (19s7) ("[T]he
Commission isclolhed wilh w¡de discrelion in
dotormining ù€ lypo ofordor lhat is nocossåry to
briDg Ð end to tle ufai¡ p¡sctices fomd to sxist,"Ì:
nùherc¡d, x43 U.S. at 473 ("lf tbe Comission is to
attain lh€ objectives Con8ress envision€d, it can¡ot
bo rcquircd to confìno its road bìock lo tho nårrow
lane the trmsgrossorhås t¡âvsled; it mustb€
allowed effectively to close aìl roads to ùe
probibiled Boã1, so thar ils orde¡ may not be by-
passed witì i¡npu¡jty."); Iocob Seigol Co.v. FTC,
327 U.S.608,611-12 (19a61 ("Th€ Conmission hâs
wido discretion ill its choico ofa romÊdy deêrnod
âdequats to cope rì,ith the ì¡¡lawtul pr¡clices i¡ lhis
uea of t¡ade a¡d comerce.").

rooh mùy státes, Eo¡tga8ors hsve the ri8ht to
"¡edeem." t.e., regain possession ol å propoÍy for
â p€riod of time folloq,jng foreclosùÌ€. see, e.9.,
ReâltyTrac, Fo¡e.losurê ¿ows ond P¡ocedurcs By
Sld¡e (chùt showi¡B that, depsnding on tho slate
ùd t-he borrower's circumstances, redsfnption
periods can last anywhore from 1o days to ove¡ one

accele¡ation clause or balloon payment;
and [4) a sho¡t sale, deed-in-lieu of
foreclosure, or any otler disposition of
the prope¡ty except a sale to a third-
paÌty that is not tle loan holde¡,1o7 The
Rule cove¡s instances in which a thi¡d
party itselfworks with lenders or
servicers to obtain mortgage reliefas
well as instances in which a third party
maÌkets services to aid consume¡s who
themselves wo¡k witl lende¡s o¡
servicers to obtain ¡elief.roB
Accordingly, S 322.2(i) is intended to
apply to every sereice MARS providers
offer,10o expressly or by implication, fo¡
the purpose of obtaining loan
concessions, avoiding foreclosu¡e, or
saving their homes,rlo

Mo¡tgage assistance relief selvices
unde¡ the Rule are limited to services

Ãlîãiñ ot n ttp, t t.tw.reø t tyt ro c.con /
þEc ksu re)ows /forcc Io suÌe-tows-co npo riso n.os p.

:o?Sev€ral co]rmsDte¡s sìrpportsd tl6 ådoplion ot
this defi¡ition. See, e.9., NCLC al3 ("tTlhe broåd
deñ¡ilion o¡ M-ARS ud M-ARS provider aÉ aìso
important sspects oftùe rule thát willhelp ensuÌe
ils €ffoctiven€ss. By including all possible forms of
mortga86 roli€f asristånce, including thoso
r€pr€sented by impìicalion to assist o¡ sttompt to
assist consumers, the FTC hás ¡educed tle
possibility ofscamm€rs €vadin8 th€ rul€ witì lricks
or loopholes.'); CUUS st 2 ("[T]h€ dolìtrition of
'moflga8e assista$e relief services' in ltìe
propos€d rulol is sufñciently bro6d to include the
types ofconpåni€s oferjng the services wbjch a¡e
tìe sùbject olebuses,"); CSBS åt 2 {'"IhÊ stâts
regulators believs that the p¡oposed dsfinilior of
'moflgågoâssislancerelief service' ¡sBenerÂlly
adequaro in covorin8 rh€ scope ofrh€ NPRtMl.").

t00The Rul€, how€v€¡, is not intondod to cov€r
tJrose who provido gonøral financiEl ¿dvice tû
consumers+uch as åccountants or lìna¡cial
plarue¡s-tlat consumorc could potontially uso to
Âvoid fo¡eclosuls oroblain losn r¡odificåtions from
thoir lenders or servicers. Nevertheloss, ifan erlity
that provid€s ñnancial advice or that reviews
consumsrs mo¡r8s8e lo6n paporworÌ( (o.s., perrolms
Â "fo¡ensic âudit"), see Jr¡¿ no{o 110, promotes its
sewices in sucb a marne. ùat consur¡s¡s (Ek€ sway
the express o¡ implied claim thal tie etr{ily s
s€rvice will result in a Ioa¡ modificalion or otle¡
mortgå8e roliof, th€ entity is a "morlgage assistancB
¡eliefservic€ providsf'undor ù€ Final Rulo. ln thåt
inslùce, if consr.mo¡s do not obtaitr tho
rep¡esenled result, ùe €ntity wiu hãve made a
misreprcsentátion in violation o¡Seclion 322,3(bl ot
th€ Final Rule. Seé tnfo SIIl,3.a, The Commisston
emphasizes that lin€-print or pro formå disclaimers
Bsnerålly û€ llot sìitficiEnt to quaìify porformânco
or success clåims. See, e.&, Deceplion Policy
Slatom€nt. info note 200, at 180; i¡lr, note 220.

ro'See, e.S., MN AG at 2 ("Any rule ádopted by
tho cornmission should clearly reSulale all forms of
mortgago assistancs r€li€f servicers.").

:'oThis provision encompasses "forensic audits"
and othe¡ servicss in which ùs providsr purports
to ¡eview, Md identify po(ential €r¡o.s in, lou
docum€nls ordocìrm€nts sent by a consumer's
lsndÊr or s€rvicsr in ordor to âvort for€closu.r€ or
obtâin concossions ftom thã ì€ndeÌ or ssrvicê¡. Sêe
sup¡dDote 50iÀ4á.RS NP¡M 75 FR at 10720 n,160,
For example, it, for th€se purposos, a providsr offerc
to sxåmino å¡d frndmislåkos iÌ forecìosure
docùmenls wbich ùe ìeDder or servicer sisnod by
automatic m€ans (som€limes referred tû Ês "robo-
signing") \,vithou( chêcking ù€m for accü¡acy, ùis
soFic6 wouìd faìl witlitr S 322,2(i) oftùo Final
Rule.
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that a¡e offered to consumers r11 who
are obligated under loans secured by a
"dwelling" or residence. A "dwelling" is
defined in Section 322.2(e) ofthe Rule
to be a ¡esidential sbucLu¡e containing
four o¡ fewer units, regardless of
whethe¡ it is attached to real property.
The term dwelling incÌudes "an
individual condominium unit,
cooperative unit, mobile home,
manufactu¡ed home, or trailer.' 112 ln
response to comments on tl¡e NPRM, the
Ruìe adds the te¡m "manufactu¡ed
home" to the definition of "dwelling" to
ensure that t}re Rule's p¡otections
exterd to consume¡s whose homes are
const¡ucted at a site (e.g., factory floor)
othe¡ than the final location of tìe
st¡ucture.113 Finally, tle definition of

111"Consùmsf is broadly deñned to include "any
natìrrâl p€rson who is obli8Eted unde. my ìoo
secured by s dwsllin8." Seclion 322.2{d). Fo¡ ùo
purposes ofclarity, tho Finsl Rul€'s dÊfinilion of
"consumcr" replacos "owes on" in the proposed
defin¡lion w¡lì "is oblisa(ed bder." Tho
Commission i¡tetrds lo cove¡ co¡sumers at eve.y
stags of the proc€ss and do€s not limit lh€ Rule s
protections to those nho sro in default or
fo¡eclosùe. See NA,{.G at 3 ("We support broad
¿pplication olthe rule to cover aìÌ honoome¡s,
r€gâÌdl€ss ofwbeth€r lhey års in foreclosuo o¡
bãve defaulted on their lodns."). Coverinß
consumers who sre nol in defaull or foreclosure is
n€cêsssry becâus€ mâny of th6n sosk ãssistmc€
from M^RS prcvideß brfore they aro åct'rslly
delinqu€nt on theù loùs. Se¿ CMC (ANPR) at I
("Many of{ho ûbuses thût se¡viceN have
encount€rEd have occurrod bolore the consumor has
r€coived s notico ofdofault. M,{RS providsrs
som€limes solicil customers nho are not in def¿ult
but who liv€ in Àreâs ivith hi8h trubers of
distressed borrow€rs.,{ny ruls shoüld ûpply to
M^RS provid€rs at any stâg€ of the process.')i
NCLC (ANPR) at 4 ("Many homeownerc hâve sou8ht
help lrom M^RS lprovid€rsl belor€ Ênt€ring
defaull, though sometim€s lhe MARS thsn
encoura8€sa defaull.' ' ' Tho mortgâgs servicin8
industry ud othe¡s have uBed bomeowners to seek
help belorc theygo into defauh."); NCRC (^NPR)
ãt 2 (notinS tbal tàe¡e are "lcìompanies claininE to
offo¡ assistance with lom modifications,lo
consulnors who may or nåy not bs in default")i
NAAC (ANPRIat 11("Ths [state] ¡equiremetrt that
consumsrs bB in dofâùlt bsfo¡€ sta(utory protections
besin made s€nse when morgs8€ consultsnts
solicited business båsed on foreclosurs nlings, ås
those consumers \rould n€cøsssÌily bo in dofaùl(,
MortgåBe consultants are now åbìo to mino public
jn¡ormation to tsrBet consume¡s who are not y€t in
delaült. Consultånts nay r€ly on ân In(om6t
prcssncs to d.raw in consurngrs who mÀy Elso not
be in derauh. 

^s 
consumers havs growÌì more

concernod about th6 stât€ ofth€ sconomy, thsso
solicitations are proving i¡creâsingly attråctivo.
Bâsed on thess roåsons, â mlo should provide as
much covorcse ror consum€rs as possiblo.').

llzSection 322.2fe). The deff¡ition for"dwellins"
is similâr to the defrnition ofthat tem in
ReSuladon Z, 12 CFR. 226, which i¡nplemenls tiìe
Trurh in Londing Act, 1s U.S.C. 1601 erseg.; 12
CFR 226.2(aX19).

1:3 Some commenters ¡ecome¡ded includin8
matrufãclùed homes, á telm denned by th€
Nationãl Manufactued Housin8 Co¡siruction æd
Ssfely Standõrds Act,42 U.S.C.5402(6),lo Ìefe¡ to
non-site buiìt homes. See, e.8., NCLC at 3 fthc term
"mobile homo" otton ¡efors to s hone buill plior to
1s74, while the t€rm "månuf8ctured hono" meÐs
a por-1974 bome thal complìes wilh HUD
stsndards) i see dlso OPLC Ât 2; NCLC at 4.

"dwelling" applies only to residerces
that are "p¡imarily for personal, family,
o¡ household purposes." 11a The
definition of "dwelling" includes second
homes and rental properties of
consume¡s, because the Commission's
law enfo¡cement experience indicates
that consumers who own such
prope¡ties may seek heìp to avoid
fo¡eclosu¡e on tlrese plope¡ties,115
However, "dwelling" does not cove¡
MARS offered in connection witll
commercial prope¡ties.116

a, Sale-Leaseback and Title
Reconveyance Tla¡sactions

In the NPRM, the Commissiou
advised that the proposed definition of
MARS would cove¡ offe¡s of sale-
leaseback and title ¡econveyance
transactions,llT but only if they were
ma¡keted "to save the consumeÌ's home
f¡om fo¡eclosu¡e o¡ ¡epossessio[." 113

The Commission specifically solicited
comment on this aspect ofthe proposed
rule, including whethe¡ a¡d how a final
rule should add¡ess these
transactions,lls

In response to the FTC's request fo¡
comments, state law enforcers and
consu¡ner Broups endorsed the proposed
¡ule's coverage of saleleaseback o¡ title
¡econveyance tla¡sactions when they
are marketed as ways to avoid
fo¡eclosu¡e,12o These o¡ganizations
asse¡ted that this limited coverage is
sufficiert in Ìight of existing state laws

-'-1¡¡ 

¡o'gunru ¡ ¿u¡ved fto'n R€gutåtion z.
see 12 cFR 226.2(åX12)(dÊfinirion of"conrumor
credit').

115Thore hsv€ boen css6s in which consum€rs
w€¡e s( ¡isk offoreclosìr¡s on non-primåry
residences. Otre comnetr{ obsewed ùal ùoss ãl
risk oflosing a property to ¡oreclosure include
sonior citizons who live in nursin8 hom€s or
sssist€d living facilitiss and military service
Inêmbers nho ront thsirhomes u,hil€ doployed.
NCLC at a (supporling covori¡g ss¡vicgs purportsd
to assist coDsue.s save secotrd holnes o¡ En(aì
propert ies hom toreclosure),

rroTbe Final Rule 6lso contains a defi¡iüoû of
"dwellins loan," unmodified fiom tbe proposaì, as

"aÌy loansocur€d by a dwoÌling, ål¡d s¡y associat€d
dsed of tlust or mo¡18ã9s." Section 322,2(t.

tl7As noted in $ lI, in å saìe-løasoback o¡ titls
reconveyuce uesac(ion, tbe MARS p¡ovidor
typicålly insl cts ù€ consumor to t¡ansfs¡ titla to
his or he¡ home to the p¡ovidd md then to Enl
tbe home Fom ùe provid€r. The provider tbon
promises to r€conv€y litl€ to tùe home at some lat€r
dût€. In some cos6s, ù€ provide¡ sìso lnûy chargB
upfront fees in coûroction nith ù€ l¡s¡sÂction. S¿e

11s MA S NPRM, 7s FR øt 707 2A.

r¿oSee N^^G al 5 {¡¡We believe lhal the proposed
rule wiìl not intorf€re with ståt6låws, but insload
will compl6m6nt sxisling stõlø laws that ûdùoss
sâlc-loaseback t¡ânsactions"); CSBS at 2 ("fsltale
le8ùlãtors believe thrt it is importãnt for lhs FIC
lo adùess abùses with respect to sale.teas€bÂck
uansaclions."); NCLC ât 16 ("Ws support ths FTC'S
plân to regulåte only the lnalketing ofth€sa scElns
whilo lsavi¡B fùilor ¡ogulation lo ù€ slåtes.").

governing how such sales must be
structured.r2l One B¡oup of state
regulators, however, advocated t}Iat tìe
Commission add¡ess the unde¡lying
saleleaseback t¡ansaction in a
subsequent rulemaking if addressing it
now would delay the issuance of the
Final Rule,122

Many states have enacted laws that
compreherrsively regulate saleJeaseback
and title ¡econveya¡ce tla¡sactions,
imposing, for example, specific
valuation requirements on tìe p¡opefy
transfers and obligations to determine
tlÌat the consumer can reasonably afford
to ¡epurchase tlle prope¡ty,12S On the
othe¡ hand, tlle record shows tlat sale-
leaseback and title ¡econveya¡ce
tlansactions have been comroonly
touted as a means to avert foreclosure
and its consequences,l,4 Aldìough the
Final Rule does not regulate the terms
of saleleaseback and title reconveyance
transactions, if such transactions are
rep¡esented, expressly or impliedly, as a
way for a consuúû to avoid fo¡eclosure,
they p¡esent the same ¡isks to
consume¡s as other folms of MARS,l2s
The FTC thus has determined that the
Final Rule will cover offers of sale-

1b S¡rpE noto 120.
úzCSBS at 2 ("Ths state reSulå(o¡s b€li6vÊ thåt

it is imporanl for the FIC to address abuses with
r€sp€ct to saleleaseback tmnsåclions, However,
Biven tbe cM€nl prevâl€nce otloån modincålion
scams, re$rlalions ad¿r€ssin8 thosÊ prõcticos must
r€coive priority. Iflh€ devolopmont ofsale.
leaseback resÙlãlioDs wiI delay tbe prohùlgation
offiDal ¡e8ùl6tiotrs lo adù6ss IoÐ modificEtion
scåms, wo b8liove that th€ salol€sso back
regulations should be adòossed in a separáte
etfo¡l,").

r,3 See supro note 98. For exampìe, sone laws
nùdate that bsfo¡e ox€cutiD8 À tids llansf€r, ths
Io¡eclosur€ r€scìro op€rator must vorify that tho
consunu canreæonably afford tor€purchåso tho
home. See, ø.&, Minn. Stat. S32sN.17(a)f1).ln
âddition, thslûr€closure r€scus oporålormaybe
required lo obtain wdtten consent from tùo
homsownor, conduct a fåc€-lo-facr closing, abide by
I€delsl snd state låws govoming s6los ofresid€nlial
prcperties, âllow consulnors a period o¡lime to
cânc€l lhe tr€¡saction before titl€ conveyùce can
bÊ mcordsd, and €ithü retum till€ to tho consum€r
or provido compensation thåt represonts the
property's fåir narket valua. See, ê.e., id.
s325N.17(a)(2)-(a), (b).

12{ See supmnots 43; see olso, e.9., CII, Att, 1,
2 (privat€ plâintiffs in MùylÐd cballengi¡s
loreclosure rescue Ðd squity strippin8 scM)i
NAÂC (ANPRI at 5-s; CI, Att, 1 at 2j NCLC at 16
("Sal€le6soback and other titlo.lÌansfor transactions
cân bÊ lhe most harmtul offorcclosurc rcrcuo scams
bocause ùoy not only depr¡ve a homeowner of
scece moneybut oùl.i8bt steEl the honeowne¡'s
desd.").

r25Other ùansactio¡s proposed lo cons'.¡m€¡s
similarly rvould be cov€red by ù€ Rulo irmårk€ted
ås â means to stop or svoid forcclosure. See, e.9.,.
NV DML åt 2-3 {doscr¡bing lwo l¡â¡sÊctions boing
mârkot€d lo som€ co¡sum€rs as a m€sns to securc
concessions on theirmorlSåg€ loând. Th€
dsnnilion of M.{RS oncompasses åny service tbat
pulpons to holp consumsrs stop, p¡êvont, or
postpone any foreclosur€ sals, oroth€n^,jse savo the
prope{y, reSardless ofthe form that r€lielmay take.
Section 322(ill2).
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leaseback ard title reconveyance
t-ransactions maÌketed as a way to save
a consumer's home î¡om fo¡eclosu¡e or
repossession.l26

b. Mortgage Refinancing Services

The proposed rule covered mortgage
b¡okers who offe¡ loa¡ o¡igination o¡
refinancing services, but only ifthose
services ale ¡ep¡esented, expressly or
impliedly, to heÌp consume¡s avoid
delinquency or foreclosu¡e, The Final
Rule is unchanged on this point. Thus,
the Final Rule does not cover mortgage
b¡okers who offe¡ services that are
advertised o¡ maÌketed fo¡ other
purposes. To obtain a new loaû or
¡efinance an existing loan, consumers
can wo¡k eithe¡ with the lender directly
or with a mortsase bloker. 127

As discusseJ ii the NPRM, in some
cases corsuûers at ¡isk of fo¡eclosu¡e
could benefit f¡om assistance in
refinalcing; thus, the Commission does
not wish the Rule to ¡educe the
availability oflegitirEate services of this
kind,rz8 At the same time, the
Commission is conce¡ned that services
purporied to help consumers avoid
foreclosure through refinancing could
be marketed unfairly or deceptively.
Indeed, with the deteriorat¡on of the
housing market, many mortgage brokers
have focused on marketing and

-'-¡" 

o gon".ul ,nutt"r, the Final Rule is Dot
jntended lo apply to tle rnùleti¡B ofs€wicos to
assist co¡sue¡s itr selli¡8 tlei¡ p¡operties {o thùd
parties. Tbe Fi¡al Rule, however, does specificelly
cover the mãrketjnS o¡seNices iDvolvirg the sale
olproperties to thi¡d parties il thoss servicss ars
desi8¡ed or intended lo assist consueß in
sv€¡ti¡E foreclosùe, ¿.&, thlou8h åshor ssle or
deed-inlieu of fo¡eclosure, ODe comngnte¡ ùged
th€ Commisston to exempt licsnsedÌeal sstate
prolessionãls bon the Finsl Rule, NAR at 1-2. The
commenter ugued the Rule would ¡cstrict rcâl
estate a8ents in belping consue¡s with the proc€ss
ofsellin8 theü hones tblou8h short ssìes. ld. Th€
Comission concludes tlat en exenption for real
estate agents is not necßssary. Real €slate agents
cuslomùiìy ass¡sl consumers in selling orbuying
homes md perforn tunctions such ås listing hones
to¡salo, shorviJ'B hoÍ¡es, ånd findins desirable
hones fo. consumcrs. Tho Comr¡ission is aware
tbat reãleslãle a8enls may perto.m lhesc tunctions
when p¡operties are bou8ht o¡ sold thlough a short
sale lran$action, bul does not conside¡ tlìese
serviccs to be MARS.

rz?MortCago brokers cân otÍer a wid€ choice ol
loaÍ products ftom diffsr€nr lendors, wirhour
consumers having to deål with €ach lsndsr
sspdarely, Thùs, mortgaSs broksrs comnonly åct ås
inlemediùies belween consm6ß úd londers in
bona lìde loa¡ originatio¡ orEfìDmcin8
þansactions. MorlSaSebrok€rs typicátly de paid by
t¡e lond€r, or in some cases by tùsboFowsr, ÈolD
tbe closing cosls ofthe Ioãn trorsaction. See, e.g.,
Nafl 

^ss 
n ofMortg. Brokers FAQS, ¿v¿tloòlo ¿t

htt p :/ / M.namb.øÌe/ nø nbl
FAQsl.osp?SnID=498395272 se¿ ûls¿ NA,{G at 12
(noüng thatbrokers "are lrsdjtionallypaid' r' at
the closing ofs consumer's loa¡, sfterall services
havo been providod"); NCLC (ANPR)at 29
("tBìrokers ' ' ' ùs nornElìy paid only rrhsn a
saìe o! mort8age transactiotr is compleled,"l,

12å M,4ffS NPPM, 75 FR å( 10713.

p¡oviding MARS to consumers,l2e and
the reco¡d shows that some forme¡
brokers who now provide M,{RS have
engaged in the same types of unfair and
deceptive practices as othe¡ MARS
ûÌovideÌs.13O^ In the NPRM, the Commission
specifically requested comment on how
the Rule should t-reat mortgage brokers
who offe¡ ¡efina¡cing services. A
numbe! of coûmentels, noting the
incidence of unfair and deceptive
practices by mo¡tgage brokers selling
MARS,131 recommended that the Final
Rule cover mortgage b¡oke¡s.132 In
addiLio[, one comment from a consumer
group argued that the Rule should
exp¡essly cove¡ refinancing as a foÌm of
MÂRS.133 ,{ consortium of state bank
Ìegulating agencies, on the other hand,
recommended that the Rule exclude
mortgage broke¡s entirely or, at a
minimu¡n, exclude their loan
o¡ipination activities.l3a

fhe Commission concludes that
mortgage brokers generally aÌe not
covered by tlre Rule. Howeve¡, if a
mortgage broker offers loan refinancing
or originations as a means for
consumers [o save thei¡ homes from
foreclosu¡e-tlat is, the b¡oke¡ is
providing MARS-Ihen the Rule covers
this conduct, Thus, the Finaì Rule
protects consume¡s fro¡n unfai¡ and
deceptive p¡actices by mortgage brokers
operating as MARS p¡oviders without
unduly restricting legitiúate mortgage
broke¡age activities,

oOne commenter provided examples of
advsrtisemeDls showin8 MARS providsrs
ág8rsssivsly ¡ecruitin8 morlga8s brokeß to sell
M^RS. Se6 NCLC (ANPR) at 10.

13oSee, e.g. suprd nole 52; Pctù S. Goodñsn,
Subpine BrckeÌs Backas DubiousLoon Fixers,
N.Y. Times.luly 19, 200s. at A1 (accou¡ting ofhow
rnå¡y mortSage b¡okers in southsm CålifomiEb6gan
s6ìli¡8 M^RS whên loån origination work

r¡ see NYC DCA ât 8; NAAG (^NPR) ot 11-12.
r32CSBS at 2 ("The p¡opossd mC¡ules shoì. d

apply to mo¡ltago brok€rs to ths oxtont that
ftrort8sro brokors engsge in nonloa¡ origination
MARS octivilies, e.& ne8otiatin8 loù
modificårions, shortsales, etc."); llYC DCA ât I
f"Mortg6ge brokers oferinB for.profi t morl8age
Âssistsnce seNices ùe llksly lo bs entåB6d ¡n lh€
sme p¡oblenatic pråctìces as oth€rM^RS
p.ovidors snd must bo subjecl to th€ rule."); LL^F
at 2. Commenls tô the ÂNPR mÀd6 similù
ary¡rmonls. ,See, e.t., NAAG (,ANPR)at 11-12 ("We
håvo already seon cornplainrs in which morlgãEe
brokers che8e coDsmeis for nortSÈg€ coßùltir¡8
services ùd then failed lo pÌovids ssrvicss o¡
prcvided fewe¡ se¡vices tlù o.iginally p.omised.
The ùcnd ofmorl8a8e brokors providin8 soNices ¡s
ìiksly to continur, espêcialìy if Lh6 markot for
ftrortgsge loan onginâtion r€mains soft.'); NCLC
(rqNPRl ât 13-14.

:33 Seo CUUS at 2-3 (recomrnendin8 that Rule
speciry thal "a refinance ofthe existing mortgåg€"
is an exùple ofan includod se[vice).

15{ See CSBS st 2 ("The proposed FIC¡ules do
ñt need lo add¡ess loæ ori8iDation activiües, ev€n
ifths lom is bei¡g originsted to avoid

c. Mortgage Assistance Relíef '?roduct"
One commenter recommended that

the Commission add the word "product"
to the proposed defrnitior! "mortgage
assistance relief service." The
commenter Ìecommended this addition
to ensure that providers cannot evade
the Rule by claiming to sell a product
(e,g., software, books, CDs, o¡ othe¡
tangible materials to help consumers
avoid fo¡eclosu¡e) ¡atle¡ tha¡ a
service.r3s Another comment from a
group of state bank regulators disagreed,
stating, without elabo¡ation, that the
re8ulalors saw no ¡eason to include the
word "product'l in the definition of
MAIìS.136

The Commission declines to include
prcducts in the delinition of M,{RS in
the Final Rule, The ¡ecord demonst¡ates
that providers of services to help
consumers modify thei¡ mortgages and
avoid foreclosu¡e often engage it unfair
and deceptive practices; iû contrast,
neithe¡ the Commission's law
enforcement expe¡ience no¡ the
rulemaking record show tlat those who
sell products for mortgage assistaûce
relief are engaged in t}te same types of
conduct. The Commission will continue
to monito¡ to ensule tlrat MARS
providers do not gravitate to t}le sale of
products to evade the Rule.r37 Should
MARS providers selling products
engage in unfair or deceptive practices,
the Commission has the aut¡ority to
take law enfo¡cemelt action under
Section 5 of tìe FTC Act, Mo¡eove¡,
should unfair or deceptive practices in
the sale ofmortgage assistance relief
products become widespread, the
Commission may consider amending
the Rule to include such pmctices.133

2. Section 322.2(a): "Clear and
Prominent"

The proposed rule required that
mandated disclosu¡es be made "clearly
and prominently," specifying how this
¡equirement applied in different
mediums. The two commenters that
add¡essed how disclosu¡es must be
made supported the p¡oposed crite¡ia
for making clear and prominent

-lIiI cuus ut z (u¿ai¡s rhe wo¡.I"producr" to
thê dêfinition of Mr\RS "would prevent MARS
provide¡s from claiming they arc nol covored by the
rul€ becaus€ they otrer e Prodì¡c(, nol a sorvic€."1.

t30 SeeCSBS at z ("Th€ stat€ r€gulators do not
beljev€ thát ùsre is Ðyreåson to broadsn tho
dÊnnition ofMARS to include tle wo¡d'product'
as inqulr€d by tho Conmission.").

r3?ProvidÊrs should bo åware that merely
inclÌìdi¡s ã p¡oduct, such as E book, i¡ coniunction
with the sale of services wiUnotrenove the
trå¡saction ftor¡ covoragoby the Rulo.

r30As discussêdâbovê, s6s supm noto 1s, th€
Conmission's Âutholity lo åmedd tbs MARS Ruìs
will transler to the BCFP on July 21,2011.



Federal Register/Vol. 75, No. 230/Wednesday, December 1, 2010/Rules and Regulations 75103

disclosu¡es,13s No commente¡s opposed
these requirements, The FinaÌ Rule
substantially adopts the proposed rule's
definition of"clea¡ and promirient" with
onìy the few changes discussed below.
The Rule sets forth gene¡al requirements
to ensuÌe that ¡equired disclosu¡es in
comme¡cial communications 14o are
sufficiently clear and prominent fo¡
consume¡s to notice and comprehend
them.1a1 ln all cases, the syrtax and
wording of disclosurcs must be easy fo¡
consumers to understand and must not
be accompanied by statemerts that
contladicl o¡ obscure their meaning,la2

-liããõäõ"t 
z (u^ao¡sing ¡equiÌemenrs as

"gsnerslly nell-roundEd ånd sdequõto"); NCLC åt
16 ("The comfnissionhâs dons ån ådmi¡abls job
wrilin8 disclosùo rules ùa{ will ¡educe ths abitity
ofMARS providsrs to obscu¡e o¡ overshadow
lDandatory disclosùe st¡tenenls."),

r{oÂs delìned in the Final Rule, "comm€rciðl
communicåtion" is intended to includs âny writ(en
oroml slatemsnt, illustrstion, or othør depiction
us€d to inducÊ ths purchsso ofå s€wic€, plan, o¡
proßram. See S 322.2(c) (sdoptinB the propos€d
defi nition without substmtive rûodific¡tionl, As
detailed in Secüon II.D. oftlis SBP, the Final Rulo
ålso adds to the prcpos€d prcvision two
subprov jsions d6tuing "g6nerel colnmerciâl
conml]¡ication" a¡d "coNumer-speciñc
commerciãl corurÌunicåtion." See SS 322.2(c)(1) &
322.2(c)fz). Section 32z.2tc)( 1) donnes a 'genorâl
comms¡ciol communication" to bc "a connercial
commùicalion tìal occu¡s p¡ior lo t-he consumer
agreein8 to p€rmit the provider to seek offe¡s of
fnortgage âssis{ånce ¡elisfon b€half ofthe
consune¡, o¡ otheRise agrcaing to use ùe
mortga8e åssistaDce reliefse.vice, ùd that is not
directed at a specific consumer." Section 322.2(c)(2)
defi nos å "consumer-specifi c commsrcial
comnu¡icûtion" os "a co]]moÌciãl coDmuication
thal occurs prior lo the consuner agreeing to permit
the provider to sook otfsrs ofmortg€gÊ sssistånce
rsliofon bohalfoftho consume¡, o¡ othonviss
ÃBresin8 to use ùe mortga86 assistsnce rslief
se¡vice, ãnd thã( is di¡ecled at a specific connme¡,"
These definilions w€¡e ádded lo clarify the
disclosuro requirements in S322.a olthe Final Rule.

r"l whsre possible, in fo¡mùlatiD8 ùe
requi¡emenls oflhe Rule, the Commission hâs
draw¡ hom cohparãbl€ F'tC rules reqìririn8 clear
and prcminent disclosurcs. Se6 Free Annual File
Disclosures. 16 CFR 610.a l2o7o) (Frce Credit
lqepon n¿rlel; Disclosum Requir€n€trls ånd
P¡ohibitions Concerning F¡ånchising, 16 CFR 436.6
(2oo7 ) lFmûc h ¡se R! Ieli Disclosùre Requiren€Dts
dd Prohibitions Conce¡nin8 Büsiness
Opportunilies, 16 CFR 437.1 lBusiness Oppoiunity
Àu.ie); Regulations Under Ssclion 4 ofùo Fåir
PackâBing and Lâbsling Act, 16 CFR soo.4 (FoJ:.

Packoging dnd LabelÌng Act Reguiotrors); Trâdo
Regulåtion Pursuant to the Tslephono Disclosure
and Disputs Rssolution 

^ct 
of1992,16 CFR 308.2

(900 Nunòe¡¡ùle)ì Rule Concsmin8 Cooli¡g.Of¡
Period fo¡ Sales Made ãt Home or at Certãin Other
Locations. 16 CFR 42s.1 (Doot-to-Doot Sales nule).
Th€ disclosure requirements slso aro consisrent
with thos€ in mâny Í'rC o¡ders. S¿e, e.t., Seüs
Holdin8 MBmt. Co., Docket No. C-426a. FileNo.
082-3099 (FTC Sept.9, 2oo9), oeailohle ol hlLp://
M.Ítc.Eov/os lcdsel ìs t /0 I 2 3 0 99 /

e¿ See Frce Cedit nepo Äùlé,16CFR
610.a(3)(vi) (prohibilin8a¡yrepresentation Lhât
coDtradicts, is inconsistenl with, or undernines the
required disclosuros, and any t€chniques that
sign'fìcanlly detrâct ftom th€ lnsssags
cofnmunicâtsd by the discloslllesl: eo, Numóe¡
¡ùle, 16 CrR 308.3(aX5); Fmnc¡tselCule, 16 CFR

The disclosu¡es must be made in each
language that is "substantially used" in
the adve¡tising.1a3 In addition, as
described below, the Rule includes
clarity and prominence requirements
specific to the particular media in
which disclosures appear. The extensjve
¡ecord ofunfairness and deception in
the MARS industry makes it appropr¡ate
fo¡ the Commission to articulate with
specificity how MARS providers must
make required disclosu¡es to preveût
consumer haÌm.

a. W¡itten Disclosures

The proposed rule set forth vaÌious
requi¡ements for disclosures that must
appea¡ in consume¡ communications
disseminated in print or witten form,
including on a compute¡ screen, The
proposed rule provided lhat such
disclosures:

shall be in a font easily read by a
¡easonable consume¡, ofa colo¡ or shade that
readily cortrasts with the back$ouÞd ofthe
commercial communication, in tle same
ìaDguage as each that is substantially used in
tìe comme¡cial communication, paraÌÌeÌ to
the bâse ofthe commerciâl col¡mÌìnicatioll,
and, except as otherwise provided in tìis
¡ule, each letter ofthe disclosu¡e shall be, at
a minimum, the ìarger of 1z-point type o¡
one-halftle size of Lhe largest lette¡ or
dumelal used in the Dame ofthe adve¡Lised
website o¡ te¡ephone ¡umber to which
co[sumels aÌe lefe¡red to ¡eceive infomation
relâti¡t to a¡y mortgage assistance relief
service.

Section 322.2(a)(1) of the Final Rule
la¡gely retains these ¡equirements but
modifies them slightly to improve the
clarity and effectiveness of the
disclosu¡es and to conform the releva¡t
provisions ofthe Final Rule to the F¡ee
Credit Repo¡t Rule the Commission
recently issued.laa The Final Rule
therefore now specifies that a wdtten
disclosure must be easily readable; in a

a36.9(al; Sustness Oppolunity¡ulo, 16 CFR
437.1fÊ)f21).

a.x See Free Credit Report ¡ule, 16 CFR
610.4f3)(ii) (sÊm€ långùsgo âs ùrt principalìyused
i¡ ths adve¡tissr¡gDl) i see dlso NYC DCA at 7-8
("The FTC shouÌd requùe M.A.RS providers to off6r
all mandâtsd disclosù€s ' ' ' in lhe la¡guages
used in their ådvertisi¡8.') i LFSV 6t 2 {"The FIC
should require that companies that ne8otial6 å
contract primariìy in a languaeo othor than Engìish
provid€ â conllact in ù€ IsngusSo in which ths
conljÂcl was p¡imùiIy negoUated.D).

1aa Seè Frce C8dit Repoìt Âule,16 CFR 610.4
(2010), The Commission did no( promulgåro th6
Free C.edit Reporl Rule ujìtil aner it issuod tho
MáRS NPfiM.ln thst proce€ding, uI ike this oDê,
lho Commission receivsd num€.ous commsnls on
how Lh€ ¡ule should åddross t¡e p¡oninsnce ofthe
r€quircd disclosües, inclùdi¡g forrns ing and
plâcemetrt. Fæe,4¡nudl ¡,le D¡sclosuÌes; Finol Rule
75 FR 9733 (2010), Several commBnters, for
exámple. off€red sug8estions on how to maks vìsual
disclosures prominent, i¡cluding placin8 them
within a bordsr itr Ã box, Ând ir a contrasting color.
Id. ât 9784.

high de$ee ofco[t¡ast Èom tìe
immediate background on which it
appeals;145 distiûct from other text,
such as inside a bo¡de¡; aod ín a distinct
type style, such as bold,1a6 Unchanged,
however, aÌe the requi¡ements that the
disclosule must be communicated in tlte
same la[guages that a¡e substantially
used in the commercial
communication;147 aûd appeal paEllel
to the base ofthe commu¡licationr4s a¡rd
that, unless otherwise specified, each
letter of the disclosure text shall be, at
a minirnum, the larger of 12-point type
o¡ one-half the size of the largest
chaÌacter used in the name ofthe
advertised website or telephone number
to which consume¡s are referred for
info¡mation on any MARS.lae

b, Audio Disclosules

Section 322,2(a)(2) add¡esses tle use
of disclosu¡es in audio comû¡unications
such as b¡oadcast ¡adio or streaming
radío, The proposed rule required these
disclosu¡es to be "delivered in a slow
a¡d deliberate manneÌ and in a volume
and cade[ce sufficieût for an ordinaly
consumer to heaÌ and comprehend
them." As wit}l tlre requi¡ements fo¡
w¡itten disclosures, the Commission has
decided to modify these requirements
slightly to iúpÌove the clarity of the

*,r*" coait nupoa aule,16 cFR 610.4(a)(3)(iiil;
seeolso,In ¡e Tendel Cotp., Docket No. È261
{FrC luly 17, 2009), ovûilobleot http:/lwww.fic.gov/
os /cosel ist /0 8 2 3 1 8 8 /090 7 1 7 te nd eìdo.p d | (starinç
that disclosuros must åppoål "j¡ p Dt thstconÞåsts
wilh the back8roùnd aSainst which it appeùs')il¡
ß B udqat nenrA-CaÈSyslem, Inc., Docket No. C-
42rz (FIC Jan. 4, 2008), aøilahle at http:
wwalÍc.govlo s/cosel¡stlo6 2 3 o 4 2 /o I o 1 o 4do.p.lÍ
(súe)i see d.lso FlC, Do¡ Con D¡sclos!rcs:
Inlormation obout Onlìne Advefl¡sÌng t2 l2ooo),
dvd¡lohl e ot h ttp : / / M.ftc.govl bc p led u / p ! hs /
husi ness /ecø nnerce/ b¿sa1. pdl ( Dët Co n
Dri¿losu¡ês./ ("^ disclosùro in a color that contrasts
witì the background enphasiz6s ù€ t6xt oftho
disclosur€ å¡d måkos it mor€ noticoablo.
Informålion in a color lhat blends in v/ith th6
background ofùo advenjsoment is likely to be
missed.").

:{ôSectio¡s 322.4(a) md {bl ofùe Ruì€ set forth
additiomì reqùiremetrls for the headint that must
p¡ecede w¡ittên disclosures. This hÊading fnus(bB
in bold face tont that is åt le6st two-poù¡t type larger
ùù the font sizs of the tsxt of tle requiEd

1a? See olso,e.B., Freø Crcdit Àepot ¡ule, 16 CFR
610.4(ax3l(ü); soo N'Jrnòe¡ À'Jle, 10 cFR
308.3(a)(1), If t¡e qdvertìseE€nt hãs subslùUal
mat€rial in more than one la¡guags, the M^RS Ruìe
requires that ù€ disclosur€ be dsliv8redi¡ each
such lÐguÂ8s. SectioD 322.2(a)(11,

taÈ See, e.E, Swishet tnt l,l¡c., Docker No. C-
3964 (FIC Aug, 25, 2000) , ovoiloble dt hípll
www.ll c.govlosl 2000 /0 I lswisÀerdo.I¡r¡n f rcquinng
wamings for ci8srs to Êppoar "pårÂll€l ' ' ' to thB
bass of lhs "' âdvertisem€trt"1; Fai¡PackãBin8
aÌ¡d LabeliD8,{ct Re8ùlalions, 16 CFR 500.4{b)
(requirjr8 that id€Dtilìcaüon tor packased goods
appeãr"in lines generally parall€l to tho bÊso on
which the pscka8in8 or cosmodity ¡ests ãs it is
dssigned to be displayed').

1ao See FÌeeCredit Repõ¿Àule,16 CFR
610,4[b)(3); ree srso 900 Numóernulo, 16 CFR 308.
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requirements for audio disclosu¡es and
to be consistent witl the Free Credit
Repo¡t Rule,lso Thus, the Final Ruìe
rcquircs MARS provide¡s to deliver the
required disclosures "in a slow and
delibe¡ate manner and in a reasonabìy
unde¡standable volume and pitch."1s1

c. Video Disclosures

Section 322.2(a)(3) of the Firal RuÌe
adopts the proposed ¡ule's video
disclosure requirements without
modifi cation. Video communications
include tlose that appea¡ on television
or are st¡eamed over the Internet. As a
th¡eshold matter, these disclosu¡es must
be delive¡ed in accordance with the
¡equirements for wlitten a¡d audio
disclosures in SS 322.2(aX1) and (2). In
addition, the disclosures mustbe made
simultaneously in both audio and
video,1s2 the latter ofwhich must be
displayed for at least the du¡ation of the
audio disclosu¡e and comp¡ise at least
four percent of the vertical picture
height of the screen.rs3

d, Inte¡active Media

Section 322.2(a)(4) of the Final Rule
add¡esses how disclosu¡es must be
made in interactive media formats, such
as softwaÌe, the Inte¡net, o¡ mobile
media. As in proposed S 322.2(aX4), the
disclosu¡es must confo¡m with the
requirements for witten, audio, and

-IGããi---no,u" rrr-..
1s1See Free Credit Report lqule, 16 CFR

610.4{ax1)(3)(iv); see dlso In Ìe Seoß Holdins,
Docket No. C--4264 (staling thål âudio disclosur€s
¡nustbe mad€ "in a volumB and cEdencs s'¡fñcisrt
for an ordinary consumer to heü md comprehend
them')iIn æ Dd¡de¡ Ãesls., I¡c., Docket No. G-4189
(FIC May 11,20091, ¿v¿tlo ble at hup://
www.ftc.Eov/os lcosel ist/062 3 1 1 2 /
OZ 0 5 1 0 àoo 62 3 1 1 2 c4 1 I 9.p dÍ lsmel: I n ¡e Kn o¡L
Co¡p., Dockst No. C--41e7 (FTC ÂuB. 1s. 2007ì,
ovãilohle ot http : M.ftc.gov/os/caselist/0623088/
0623088do.pdllsame)i In.e Pûim, 1¡c., Dockst No.
C-4044 (FTC 

^pr. 
19,2002), dvdildble ot http://

wtw.íc.gov/os/coscl ist /0 023 3 3 2 lindex.sh un
lsama), Dot Coñ Discloso¡€s, supm noto 145, åt 14
(sme).

15,Disclosues generally are more effectivs ifthÊy
sro måds in both th€ visual and audio part ofå
consume¡ communicâtion. See genetþlly Møtia
G¡ubbs Hoy & l. Craig Andrø\¡ts, Adhercnce of
P r¡ ne.1 i ne Tclevised Adveíi si ng D iscl osu re s to
the "Cleo¡ ond Conspicuout' Standor.l : 1 990 Veßls
2¿02, 23 J, MktB. Pub. Pol. 170 {2004) (statirg tlat
"duál modality" discìosurctso¡aì Ðd visual
together---ârs morc effecúv€ at communicating
tnformation to consMers)t seealso In re Knlt,Inc.,
114 F.T.C.40 f1ee1) {lDdi¡B that a visùal
discìosùs alone was unliÌ6ly to b€ êffectivo as a
co¡¡ective measu¡e in light of "tlo disbacrin8 visuãl
ùd audio elements snd the b¡iefappeùuce ofá
complex superscnpl in the middle otthe
cornmercial"l, ol¡d, e70 F.zd 311 (7th Cir. 1992).

1.t See Federol EIec¡ion Conm¡ssio¡ ¡uleri
Cont¡ibut ¡ons ond Expend¡tùtc Limitotions ond
P¡ol¡iåitrons, 11 CFR 110.11(cX3XiiiXB)-(C)
(statsment concemi¡E tuìdins sourco fo¡ politicål
âds "must appedin letters equâl to or Brea(ßr thÐ
fou¡ (a) percent of the v€¡ticål pictùe height" snd
"be visibl€ for ã psriod otåt ¡eãst (a) four s€conds").

video disclosu¡es set fo¡th in other parts
oI the "clear and prominent" definition.
In addition, the disclosures must be
provided in a way that the consume¡
cannot avoid the info¡mation, i,e., it
must be visible without the need to
scroll down a Web page. The Final Rule
makes two minor modifications to the
proposed ¡ule. Fi¡st, it modifies t¡e
requi¡ement that the disclosu¡e be made
on a sepaÌate landirg page Èom the
page on which the consumer takes any
action to incur a financial obligation,
The discìosure instead must be made on
or immediately p¡ior to the page on
which the consumer takes any action to
incu¡ a ñnancial obligation,lsa Second,
the Final Rule mandates that the
disclosure appear in text at least tle
same size as the largest chalacter of the
advertisement, replacing the proposed
rule's requi¡ement that it be twice the
size of any hyperlink to the company's
website o¡ dispìay ofthe URL. Botb of
these modifications a¡e intended to
ensu¡e that consumers see mandated
disclosures befo¡e they decide whether
to pulchase a mo¡tgage assistance relief
service.lss

e. Prc$am-Lengtl Media
Section 322,2[a)(6) of the Final Rule,

which adopts the proposed rule without
modification, ¡equi¡es tlat disclosures
in programlength television, ¡adio, and
Internet-based advertisements fo¡ M,A.RS
be presented at the beginning, nea¡ the
middle, and at the end ofthe
adve¡tisement.1s6 Requi¡ing that
disclosures be delivered at diffe¡ent
stages ofthe broadcast makes it more
likely that consumers who join the
broadcast in progress will ¡eceive them,

3, Section 322.2(j)r "Mo¡tgage Assistance
Relief Service P¡ovide¡"

a. Exemption for Loan Holde¡s and
Servicers

Under S 322,2(jl of the Final Rule,
"any person that provides, offers to
provide, or arranges for others to
provide, any mortgage assistance relief
service" is a "mortgage assista[ce relief
se¡vice provider,"l57 and thus subject to

-ú" 

Tbe com,oission dectines to require in ths
FinalRule that infomalion bs disclosed on a
soparats lå¡diDt pst€, bocauso this requiEment
fnâyno( bB feasibls o.effective in som6 contexls,
cf. Frce CrediI Repon Bùlq F¡nol nule,?5 FR 9726,
s737 {Mù. 6, 2010), and tl€re is no ovidenco in tho
record addressi¡B its €tfectivoness in this contsxt.

133 See Dot Coñ Disclosu.es, supm noto 145, st
11 (explaini¡g that disclosures åre more Iikøìy to bs
effective ifthey aro provid€d whon tho consumer
is co¡sidering the purchÊs€).

15t See Frco Credit Report Ãu/e, 1ô CFR
610.4(al(3)(v). SÊcrion 308.3(q)(6) of rle e00 Rule
slso imposøs a neùìy-idenlical requirement. 16 CFR
308.3(El(6).

:s,secüon 322.2(t.

the Rule. The proposed ¡ule generally
exempted from its p¡ovisions loan
holde¡s and servicers, a¡d agents of
such entities unless the agents "claim,
demand, charge, collect, or receive any
money or other valuable conside¡ation
hom the consumer for tlle agent's
benefit."ls€

In the NPRM, the Commission
specifically sought comûlent on the
p¡oposed exemption fo¡ loan holde¡s
and se¡vicers.lss Lenders and service¡s
(who actually have the autho¡ity to
change loan terms) may offer MARS that
t}re Rule would cove¡ in the absence of
an exemption.160 For exarnple, a lender
or se¡vícer may notify a consumer of her
eligibility for a loan modification under
the MHA program and assist her in
submitting the necessary paperwork.l6l
In addition,lende¡s and servicers may
outsouÌce these functions to other
pa¡ties who operate on thei¡ behalf.
Such outsourcing is a common û¡ethod
ofproviding these seNices given the
large number of consuÞers cuûently
requesting assistance.l62

Several comments ftom the financial
services industry and consumer groups
expressly supported the p¡oposed
exemption for lenders and servicers,163

-"" 

seo s¡zz¿(i) (p¡opos6d ¡uls). This limiting
langua8e was inrended ro ensur€ rhat MÂRS
providors could not ovad€ th€ Ruls by srylirìg
lh€msslv€s as "sg€nls" of the ¡otrdsr or s€rv¡c6¡.

r5o,See MABS NPRM, 75 FR st 10728.
looSee, e.g.¡ CMC (^ì¡PR) at s ("Servicers årc

incrsasingly tuming lo third-pÀry s€rvice-providÊrs
(o assis( thsm in pÌocsssing loan modiñca{ions md
inotherloss-miligation activiti€s.")i 

^m. 
Bank€rs

,\ss'n (^NPR) âr 4-6; AFSA (ANPR)âr 3,5; MB^
(ANPR) at a.

:01See, e.&, AFSA at 3 (slaling t¡at mort8age
service$ en8ãge in the sam€ forms o¡
communicålion thst would bo crvÊrod und€r ths
Rule "to målo ths consumer awue oI the
availability ofpossible loss mitiSatìon opüons ùd
to encoula8e lbe consum€r to conlact lho morlSaSo
servicor directly, which is a critical componont of
âny ìoss mitigåtion poìicyby aho¡t8age s€¡vice¡ to
Âssist co¡sMers")ì MBA (ANPR) at a (ststh8 that
mort8ãg€ serviceN co)lect paymenls. conduct
borrowor contact and outreach, and €x€cute losn
modincâtion or rlher Ìûss mitigåtion sgreomonls).

ro,See, e.g ¡ David Låwder, Føw US Mofleaqe
Modílicotions Mado Pemo¿enl, ReuGrs D€c, 10,
2009, ovo ì loh Ie dt http :/ /w.reute¡s,comlo¡Lic le /
iduSNl021463420091210 (rcfeûing lo a company
that "hå, beon h¡rod by some ofthe lùgest U.S.
bù¡ks to sssist iD modification effo¡ts").

r03 See AFSA at 2-3 {Thc Rule is "not intsnded
to reguìå(e mortga8e holde¡s a¡d seNicers, but to
stop for-profit MARS providers hon hârming
co¡'sumols. The FIC is cuner¡tly dråftin8 proposed
rules formo¡lgåg€ åcts Ênd prâctices. Tbåt ruls,
rsther {hm this MARS nls, is ùe sppropriato place
to consid€¡ sddiuo¡al re8ùlsüons fo. mort8a8e
hoìders dd servicerc,")i CUUS at 3 ("Consumers
Union agrees that lend€rs ând sorvic€rs should bê
exempt€d Êom ths dsfinition of'mortgâBa
åssislûnco rolisfssrvìces.'' CoDslmers Union is not
åwue of my ìende¡s or servicors acliveìy mârketing
MARS services forå feo to thoir customers.")i CUNA
at 2 ("Ws strongly u.rga ths ¡"IC to rstaiD ùis
€xsmption ir the FiDal Rul6. Cr€dit unions hâva not
been ùe sourco of any problems fo¡ ho¡ne loa¡
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but some ¡ecommended modifications
to its scope.16a Three commente¡s said
that the Rule should cove¡ Ìende¡s and
Se¡viCeIS.16s

The Commission has determined that
the record suppo¡ts an exemption fo¡
lenders and service¡s. These lende¡s and
servicers might provide useful MARS to
consumers, and nothing in the record
shows that such entities have engaged
in the core conduct addressed by the
Final Rule, i.e., deceiving consume¡s
into paying large advance fees foÌ
services and not delivering promised
¡esults.166

Thus, the Commission adopts the
exemption in the proposed rule for
lende¡s and servicers, but with th¡ee
modifications.l6T First, the Commission
has modified the definitions of
"se¡vice¡" and "dwelling loan holder" in

borrowers ùd do not need additional rules to
ensure they åct in their rnemb€rs best interosls."l:
CSBS 6t 2-3 ("W€ support lh€ Commksion s
inclination to 8enerally exenpt loa¡ holders ånd
seúicers, as wellås their ag€nts, and nonpron{
€Dtili€s excludsd from tho F.IC'5 jurisdiction fron
ùo deñnit'on olmort8ags assislance r€liof sorvicÊ
p¡ovide¡.')iMB^ al 3-4 ('we arE pleas€d tha! tho
p¡oposed lule specifically exclud€s mortgag€

16{CUUS at 3 ("The Rule shoùld specify tlat tbe
onìy ìender or sewicer qualilyir8 for this
€x€mption is the oæ cù¡ently hoìdin8 ùe
moflga8e loÐ of l¡s homeown€r retaining the
services ofa M,{RS en(ity."). AutseeMBA at 4 (the
rule should exempt conLroctors olÌendeß s¡d
sewice¡s)iAFSA al 3-a (sewic€rs' 6ßenls Ðd
contractors lhal requ€r or coll€ct fess tor thoi¡ orvn
beneñt should nol be excluded frcrn the
cxenption), One comÍlenter also r€quest€d that tho
Rule specify ùat "ce¡lai¡ up-front fees are
pernissible by a licsnsod mortgågo company,
se¡vice¡ or depository instilution when necessary to
oxcculc Ã rofi¡ance, modiñcation, or olher Ioss
mitiSation agroel¡ent." MB,{ at a, As discussed, tùe
n¡le does nol apply to loan holdors or servicerc. and
thus doss not govem these activities,

ró,Ono of tì6lbleo comm€ntsrs ålcu€d that
lenders Ðd seruicers do not propsrly inform
consum€rs of tl€irlorcclosur€ ¡isks,los€ papsrwork
associated witÌì loan modincstion requosls,Iõiì to
p¡ocess tlose requesb correctly, and mislead
consìrne¡s about theìÌ eligibility for pe¡mã¡ent loa¡
modificatiotrs, See OPLC at 2. Anoth€rsaid it was
âwå¡e ofssrvicers who inst¡ucted homeowners to
slop makinr p¿ym€nts and, in some cases, ¡equùed
homeowners to pay a fo€ tobe considsrod fora loatr
rnodification. LOLLAF al2-3.Itr opposiD8 ths
exomption, a lhird commÊnt€r, å MARS p¡ovider,
claimed lhal some lenders âr€ 'slaffing up to c¡oate
theù own MARS entities"but did not €lsborats
lù¡ther. See 1st 

^LC, 
Atl. åt 7. Hon€ver, th€ss

practices fall outside oftho scopo of this
rulemåking, trhich is Iocùsed on ùe co¡duct of
intemediå¡ies who consuers relai¡ to work with

rûûCUUS ¿t 3 (rconsMe¡s UDion is not aware of
âny ìends¡s o¡ seNice.s activety maÌÌ(eting MARS
s€wices for À fse to t¡elr customers."l; N,\AG
(,{NPR} at 13 ('.lve ar€ unåware ofsnybmks, tùnfts
or federâl cÞdit unions sn8rged ir fo.-profit lom
mûd¡fic¿lionorfoÌeclosu€¡sscueservices,asid€
fiom tre8otiati¡B loù modifications for consum€rs
wbose ìoã¡s they åre sorvicing."JiAm. Eånke¡s
Âss'n (ABA)(,{NPR) at 6iAFSA {,{NPR) at 3; HPC
(ANPR) 8I z; OH ¡\G (ANPR)
ûl 5.

1o? s6cüon 322.2(i)(1)-(2).

SS 322.2(l) and 322.2(g), respectively, to
limit the exemption to loan holde¡s and
servicers of loans "that [are] the sub]ect
of tle offer to provide mo¡tgage
assista¡ce ¡elief services.' 16€ This
modiñcation clarifies that tle¡e is no
blanket exemption fo¡ lenders and
service¡s based solely on thei¡ status,l6s
but rather that the Final Rule exempts
such entities only if they offe¡ MARS in
connection with loans they actually
hold o¡ se¡vice.

The second charge to the exemption
clarifies that it encompasses both agents
and conhactors of lendets and servicers.
Specificalìy, SS 322.2(jX1l and (2) have
beer changed to include not only loan
holde¡s and se¡vicers as well as thei¡
agents, but also "cont¡acto¡fs] of such
individual[s] or entitliesl." 170 Adding
the term "cont¡actor" makes clea¡ that
the exemplion would apply to tlird
parties with whom lenders and service¡s
technically do not have an agency
relationship as a matter of law, but who
nevertheless perform MARS on tÌ¡eir
behalil71

Thi¡d, the Commission has
determined to remove tlle language in
the p¡oposed rule that would exclude
hom the exemption third parties who
"claim, demand, charge, collect, or
receive any money o¡ othe¡ valuable
coûsideratior from tìe consumer fo¡ the
agent's benefit," Such language would
have resulted ir the Rule covering
agents a¡d cont¡actors that lende¡s and
servicels may pay on a contingency or

-ä6iãG1."" ¡ol¿er" is derìned in s3zz.z(s)
as "ùy individüal or ontity who holds the dw€lling
loãn t¡at is the subject oflhe off€r to providB
mortgag€ åssistancs roli€f s€¡vices." Ssction 322.2(l)
dofin€s "s6rvics." ås "ths individual o¡€¡tity
¡esponsibìs fo¡ (1) rsceivi¡g Ðy scheduled periodic
paldents froln a consumer pursuant to tho lerms
oftle dw€lling loan that is tbs subjocl of th€ offsr
to provid€ mortgsge assistâncÊ rêli6f ssrvic€s,
including amounts for ssc¡ow lccorùls u¡de¡
section 10 oftìe Real Estate Setdement Proceducs
Act (12 U.S.C,260s), ùd (2)nsl<i¡g the pa]4nents
ofprircipal úd inleresl and sucb other påyments
witb rcspect to tho åmounts receiv€d from thB
consum€r as lnay be required purs'rant (o tho Gms
of thê mortgåge seNicin8 loÐ documents or
servicin8 conuåct."This deñnition dråws upon tho
definition ofservicor in the Real Estst6 Søttlomont
Procedu¡€s 

^cl. 
Sae 12 LI.S.C. 260s(i). As noted

âbovs, Lt¡€ Final Rul€ ådds ths ph¡ase "ùãl is tbe
subjec{ ofm otfe. to provide moflgage arsislanco
¡eìisf ssûices' to ùe proposed dofìnitions of
"dwellin8 loÐ bolder" a¡d "servicsr."

looSêe CUUS et 3 ("lclonsumers Union is
corcsúed that th€ londer orservicer sx€mptions
maybe used by MARS entiti€s \rho othêruiss
provide orsãrvico loaìrs âtrd 4e technicãlly lenders
o¡ servicers, bu( ùe Dot the lendors or servicers for
the mortga8e loa¡ tlat is the subjec{ of MARS

'?osecrion 322.2{j).
:2r SeeMB^ st 4 (contracto¡s urde¡ the

supe¡vision and cotrtlol of the servicer do not "posB
tlÊ risk ofa fo¡eclosùe scå¡n or phåntom hslp").

commission basis.r72 The Rule is not
intended to restJict how lenders a¡d
service¡s choose to compensate tlÌird
parties tlat perfolm MÄRS functions on
tlei¡ behall Fu¡tle¡, the Commission
concludes that such a reshiction oD the
exemption is not necessary to prevent
third parties from impÌope¡ly claiming
an exemption in order to collect
advance fees for M,\RS hom consume¡s.
The exemption applies only to those
activities conducted wilhin the scope of
their a8ency or conkactor relat¡onship
with exempted lenders and serv¡cers.
Thus, if they collect fees for MARS not
performed on behalf of the lender or
sewicer, they would be subject to the
Rule's requirements.

b, Treatment ofNonprofit Providers of
Mo¡tgage Relief Services

Section 322.2(k) ofthe Final Rule
Ìetains without substantive modification
the exemption for nonpÌofit entities that
was ircluded in the proposed ¡ule,173
Nonprofits are excluded hom the FTC'S
jurisdiction under the FTC Act and,
therefore, they are exempt hom rules
issued pursuant to the Omnibus
Approp¡iations Act,174 This exemption
includes bona fide nonprofit
organizations witl housing counselors
offering MARS and nonp¡ofit leSal
organizations ¡ep¡esenting fi nancially
sûessed coûsumers.t?s The FTC,
howeve¡, does have jurisdiction over
purpo¡ted nonprofits that in fact opemte
for the p¡ofit of their members,r?6 a¡d
S 322.2(k) does not exeûpt tìese
entities.177

".5"u ¡¡54 u13-a 1¿escribi¡B use ofemployee
incentjve pro8¡ams ãnd sltomeys wbo work on a
conti¡8ency).

1?tTo improvo tho oryMiætior snd clùity of ths
Ruì6 text, howevor, the Commission hås dÊlst6d
propos€d S322.2(j)f3), ând åltored rh6 donnition of
"porson'in S322.2(k) oftho Final Rul€--tb€
foundational te¡n of "mort8sts sssistüìc€ rolief
s€rvico provids¡"- to sxclud€ "âny person tthstl is
specilicålly oxcluded froln the Fsd€râl Trade
Conmission's ju.risdiction pursuant to 15 U.S.C.44
qnd 4s(s)(2)."

1?{ Section s(¡rxz) ofths FIC,Act slatss: "Ths
coñmission is h6reby ãmpowered and dlråctsd to
prevsnl pe¡sons, pùtns¡ships, or corpo¡ãUo¡s
" ' ' hoh usi¡g urfail or deceplìve ãcts or
practic€, in or affocrirg commorcÊ.'1s U.S.C.
as(a)(2). Section a ofùe Act dsñn€s "corpo¡ation"
to include: "úy compå¡y, Eusl, so-cÈlled
Massachusetts t¡ust. orassociåtion, i¡corporated or
unincoryoråt€d, ryÀi?À ts oÌBanized to cøtry on
bus¡ness Ío¡ its own prcÍ;¡ ü tÀdto¡i¡s nenheß."
1s U.S.C. aa (snphasis ådded).

rTsTh6ss nonproñl señicos ùe d€sc¡ibed in more
detail ¡¡ SectioD tr.C. of tls ¡1NPR. MARS ANPR,
74 FR at 26135.

úø See, e.C., AlúA v. FTC,638 F.2d 443 (2d Cir.
a98o)t FTC!. AneìdehLlrc.,343 F. Supp. 2d 4s1
(D. Md. 2oo4l.

t77An en{ity ùål is re8istered as a tù exernpt
nonprofit ùnder ùe Intemal Rov€nu€ Codo is not
nec€ssarily consid€rad û nonpÌofit for ths purposos
ofthe sxempuon in the FIC 

^ct. 
See, e.9., FTC!.

Continu€d
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C, Section 322.3: Prchibited
Representations

Section 322,3 of the Firal RuÌe
prohibits MARS providers hom making
certain ¡ep¡esentations o¡
misrepresentations in connection with
mortgage assistance relief services.

1. Section 322.3(a): P¡ohibited
Statement

Section 322.3(a) of the Final Rule
bans MARS providers from instructing
consumers not to communicate with
thei¡ lende¡ o¡ service¡. The
Commission has concluded that giving
such instructior is a¡ unfair practice, In
addition, the Commission has
concluded that barring such inslruction
is reasonably related to the p¡eventioû
of deception, The p¡ovision in the Final
Rule is slightly modified fiom the
proposed rule, as detailed below.

a. Public Comments o¡ the P¡oposed
Provision

Seve¡al commente¡s supported the
ban on inst¡ucting consumers not to
speak with their lender or servicer,
including two consuúer groups, a
consortium of state banking regulators,
and two trade groups fo¡ the financial
seryices indust¡y,173 The comments
generally warned that financially-
diskessed consume¡s who ¡eceive this
advice fiom purported MARS experts
and follow it are prevented from
receiving valuable info¡mation fr om
their lender o¡ seNicer. More
specifically, consume¡s who cease such
commu¡lications p¡ior to purchasing
MARS do riot lea¡n about wo¡kout o¡
modilication offers available hom lheir
Iender o¡ servicer,170 as well as othe¡
information that may be mate¡ial in
evaluating the veracity of the claims
made by the M,{RS provider about its

ìÃìä"¡tt*-.,"n, r. supp. 2d 4s1,460-{1 fD.
Md. 2OO4l.

1?0See, e.8., CUUS å( 3 (¡st¡o¡gly supportl I the
Rule s prohibition on uy representatio¡ ùal would
sncouE8s consumers nol to speak with their
se¡viceror lende¡")i LoLL,lF ât 3 ("sndoßof ltlo
proposedruìe's ben on MARS providers advising
consumers not to contact th€irmortgago l€nders
and servicers"): CSBS ât 3 fsupports prohibiting
M^RS providors lïoIn insh¡rcti¡g coDsue¡s not lo
contact lhcir lsnde¡s o¡ seúicers bu( a8reos rvith
ìimi(ed exemption for altomeys);,AFS,A at 4
("sl¡o¡sly suppofll lproposod S322.3(å). MARS
provide¡s shouldbe banned from Êdvising
consum€rs nol to contåct or commu¡icâto witl
thei¡ lenderc orservic€rs' ' ' lrlsìli¡r a bodowe.
nol to contac{ å lender o¡ serviceris the woßt
advicc soneone cù give a borlower at risk or in
dcfaulL"),

l,DAFSA at a ("Iflende¡s ud serice$ are unable
to contact bomwers,lhey sre unabls to oft€r
workoùts or loÀ¡ hodifìcations.'); LOLLAF at 3
("lOInSoing communication wilh mo¡l8âgo s6ñ¡csrs
is key to any homeowner ne8otistin8 ! wo¡kout to
savs their homÊ hom forocìosü¡e,').

services,lso Consumers who stop
communicating with their lenders o¡
sewicers after purchasing MARS may
not Ìearn that the M,{RS provide¡ is not
taking the actions necessa¡y to deliver
the Ìesults it promised,131 Firally, ir
some cases, botl befo¡e and afte¡
purchasing MARS, consumers who do
not communicate with thei¡ lenders or
seNice¡s may not know that foreclosure
and loss ofthei¡ home ìs imminent.l€2

A few commenters objected to this
p¡ohibition as it applied to attomeys,
voicing concern that it would p¡event
attorneys f¡om properly advising their
clients as to their mortgages.l33 As
described in $ IILG, ofthis SBP, the
Final Rule exempts hom S 322.3(a)
attorneys who p¡ovide MARS when
they meet certain conditions,

b. Final Section 322.3(a)

Section 322.3(a) ofthe Final Rule
adopts the proposed rule's prohibition
on the inst¡uction,13a with one
claÌificatior, The proposed rule
prohibited M,{RS providers from giving
consumers such instructior "in
connection with the advertisi¡¡9,
marketirg, promotion, offe ng for sale,
or sale" of mortgage assistance relief
se¡vices. The Final Rule cla¡ifies that
MARS providers also a¡e prohibited
from givirg consuúers such instructior
in conneciion with peÌforming services
under their cont¡acts. This change is
consistent wit¡ the discussion of the

'"" Cr.¡tlS ur s f'[Tì¡" toreclosuls c]ock continuos
to run, snd rathor lhån seokin8h€lp f¡ofn a
le8itimato non-profi t housing cou¡s€ling €g€ncy,
the homeowneris diverted away fiom legilimat€
sourc€s ofhoÌp by the M^RS providor's assurs¡ces
lhal tbey will dol iver rcsults."); see ¿iso CRC
(,1NPR) at 7 ("Peopl€ who do not have a chanco of
keepi¡g tle home de hei¡g steered areay from
le8itinate, hee homeownor couns€ling services or
É.re failin8 to tale ùy aclion befo¡e it is too Isto
because tley beve been assúsd everyùi¡8 is beinB
lâksn care offor then sl¡eady. All too offen, ¡l is

1û1LOLL^F at 3 ("lclommunicûtion with å
servicer nay allow a bomeown€r to determine
whethe¡ or nol tìe MARS p¡ovider is providin8 any
ssrvice on his or her bohslf, as lhåt providor
promissd.')ì CUUS at 3 ("Consumsrs Ìsport oftBtr
bsing instruc(ed by MARS p¡ovide¡s (o cease all
cotrm!.¡¡icalion wi¿h lìrsi¡ Lsnders and/or loan
servic€rs, €votr thouSh tho provids¡ sùbsequsntly
does nothhg ofvalue on the homeow¡er\ behålt").

r3,r\FSA å( a ("lllende¡s ãnd se¡vicers would be
u¡able to waÌn s bor¡ower o¡å potential
foreclosure.'); LOLLAF at 3 {"lulrBin8 å hom€ownsr
¡ot to communic6re with his/h€r ssrvicsrs only
increases ths likolihood that a holnsow¡srwili end
up in forocìosur6, âs welì as budened with
additionål lats chargos Ðd otler fees."),

ror See, e.9., ABA åt 5; Bronson Et s.
r0rThe Final Rule dûos not p¡ohibit MARS

providsrs from discussing niLh consune¡s the
ådvåntãges and disadvDtõges of co¡]municati¡B
with thei¡ lendeß úd seúicers, so tong as
pÌovide¡s do ¡ot lnale a¡y deceptivo claims in
doinS so. Rather, the Final Rul€ bsrs MARS
providers from instructing consumors not to €rya8e
in lh€se communications.

scope ofthe prohibition in the
MtIù\4¡r3s and wit}r the comments
indicating that consume¡s who follow
this instruction are likely to be ha¡med
even after purchasing MARS.

c. Legal Basis

(t) Unfairness

The Commission concludes that it is
an urfai¡ practice for M,A.RS providers
to insbuct consumers not to
communicale with their lenders or
sereice¡s, because that instruction:

(1) Causes o¡ is likely to cause
substantial injury to consumers,136 (2)
that is not outweighed by countewailing
benefits to consume¡s o¡ competition,
and (3) is not ¡easonably avoidable by
consumeÌs,137

First, consumers who follow this
inst¡uction suffer oÌ are likely to suffer
substa¡tial injuIy. As t}le commenters
noted, consume¡s who stop
communicating with thei¡ lender o¡
service¡ a¡e dep¡ived of critical
information about (1) possible work-out
options, (2) the veracity of the
provider's claims, (3) whether the
provider is actually performing, and (4)
in some câses, that fo¡eclosure and the
loss of thei¡ homes is imminent.
Consume¡s who lack this info¡mation
may end up paying hund¡eds o¡
thousands of dollars fo¡ MARS services
that do not pÌovide the promised relief,
and rnay even lose thei¡ homes.l3B

-'u. 

v¡ns ¡p¡M rs ¡tåt 1071s-16.
:doTo erabüsh ùál a¡ 6ct o¡pr6c(ice is unJair,

tle ComEission Dùst denonsl¡¿le actùaì o¡ lilsly
consumer injury. 15 U.S.C. a5(n),

r0? 1s U.S.C. a5(D) (codifyi¡g the Comñission's
ufai¡n€ss ualysis); see ¿lso I' ¡e Int'l Ho¡,esteì
Co., 104 F.T.C.949,1079, 1074 n.3 (1984),
æp¡inüig Lelt€¡ froIn the FTC to Hon. Wendsll
Fo¡d ånd Hon. Jobr¡ Danrorth, colnftr. on
Cofnmorco, Sci. ând Transp., United Statos Senato,
Commission Statement ofPolicy on lhe Scope of
Consum€¡ Unfâirness lurisdiction (Dec. 17, 1980)
("Unfaim€ss Poìicy Slatement").

1ûûTho FIC hss observsd lhoss losses ¡spBatedly
in its law €nforc€mont work. See, e.9., FTC v. ¿oss
Mitigotion Seús-, lnc., No. SACV09-800 DOC
(ANX), M€ln. Supp. Ex Parte TRO Et 18-19 {C.D.
Cal. fil€d luly 13,2009) ("ln nùmorous instancss,
Dof€ndmts havo wåm6d consumÊrs thst åny
conlactwilh thei¡ letrds¡s wilì hinder Dsf€trdùls'
modificåuon nogotiations, s¡d havs thrcaton€d to
drop corsurners eìd denyùsn refü¡ds if Lhey
independently talk to tìeirÌendors. RelyinS on ùis
advico, many consum€¡s avoid th€ir lend€rs during
criticEì psriods, including aftorÌocsivin8 noticss of
defaùlt or fo¡scìosu¡e, o¡ othe¡ impo¡lù(
commùicEtions.' " 'At that poi¡t ùe
cumulalive offects of Defondanl's
misrepresentåtions årc devaslating " ' lincluding
rhâtlmany consumers havs lost the¡rhomss.")
(citâtions omirtod)Ì FTCv. Ktuond young, LLC,
No. oe-23s07, Msm, Supp. P.I. Àl 19 (S.D. Fla. fìled
Nov. 2a,200s) ("fByl attempting to sever
commu¡icatio¡s between consumors and ù€ir
lenders, Defendånts ha¡ln consum€rs. ' ' ' Thû
cost to consum€rs is both in tims !¡d lnon€y, which
¡rc obviously impo¡lor¡t to consrìhols who do
behind on their morl8aSes atrd facinS tbe threat of
for€cl osure on th eir fam ily's homo.")r li'Tc v. US
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Secotd, the inju¡y is not outweighed
by any countervailing benefits to
consumers or competition, The¡e is
nothing in the record suggesti¡rg that
tlere are any circumstances in which a
non-attorney MARS provider's
instluction not to communicate with a
consume¡'s lende¡ or service¡ would
benefit the consume¡.13e Similarly,
nothing in the record, including the
comments of MARS providers,
identifies any benefits to competition
f¡om such an instructio[, ¡{ "benefit"
this practice might b¡ing is to increase
MARS providers' revenues by
increasing the number of corsume¡s
who decide to contract with them. Such
"benefits" are not cognizable in an
unfairness analysis.re0 Consequently,
the Commission concludes that the¡e
are no benefits to consumers or
competition hom lhis act or practice,
and, even if the¡e were, they clearly are
outweighed by the substantial injury to
consumers discussed above.

Finally, consumers cannot reasonably
avoid the injury this act or practice
causes. Many consumers aÌe unawaÌe of
the negative consequences of failing to
communicate with thei¡ lende¡ o¡
servicer. Mo¡eove¡, the claims many
M,q.RS providers mal<e that tlÌey have
specialized expertise 101 make it less
likely that consuúers will disregard or
discount thei¡ advice, As a result,
consumers cannot reasonabìy avoid the
harm fiom sìrch instructìons.

Foreclosure ReheÍ Cotp.,No. S^Cv09-768 ryS
(MGx), M€m. supp. TRo år 1z (c.D. cal. frl€d July
7, 2009)("4( ths compmy's bshest, co¡suhers also
stopped dswerin8 inquiries ftom ùeir lenders, and
therofore did not rcalize that their modincations
were not in procsss ånd that lhÊirhomss miSht b6
å( risk. ' ' ' DêIondmts' i¡action caused soDc
ì6nds¡s lo be8i¡ foroclosure proceedin8s agai¡st
consunels. Othe¡ consulners lost their bom€s."1;
FTCv. Trunan Forcclosur.o ássjsl¿¡ce, ¿¿C No.
0$-23s43, Mom. Supp. P.L ût 20 (S.D. Fls. filed
Nov. 23,200e) ("Whsn co¡sumers speaÌ with rheir
ìondcrs directìy, lhey often discove¡ that
Defendãnts had not yet contacted the lenderor only
hãd Ien lnessases orhad non-subståntivo contacts
witb tlle Iender.').

r qlSection III.G.3. (discussing the possibl€
benonts lo consum€rs wh6n â(tom€ys who
r€Present them in l€8¿l må{toß Bivo sr i¡struction
lo rop communicating witb ådverse pÂrties such as
tleir Ienders or servic€rs).

100 Inc¡eãsed revenùes o¡ p¡olìts (o a sellor
en8aged in ù acl or pracljce are not necsssarily a
benefit to colnpetition forpurposes of untaimess
anãIysis becaùso "ttlhe bsnelir lhom ths conductl
must be to * ' ' compslition-not simply to the
actor." l. Howård Beålos, II1, The FTC'S Use oÍ
UnÍoiness Au¡hoÌi¡y: Iß A¡se, Foll,ond
Aesut¡ection,2oO3 WL 2't5 01809, at r14 n.5l
(2oo3)i see In E OÌkin Exte¡minot¡ng Co.,loa
F.T.C. 263, 3 6it-65 (19861 (discussing ben€frts to
process ofconpelition), affd 849 F.2d 13s4 (11th
Cir. 1988); FrC v. ,f.K. Pü hl¡cotions. Inc., ee
F.sùpp.2d 1176 (C.D. Cal,2ooo)i FTCv. windward
Mllg, No. 1:96-CV-615-FMH, 1997 U.S. Dist.
LEXIS 17114. '29-30 {N.D. Gå. S€pr. 30, 1s97).

1or See s¡rpm not€s 51-53.

The Commission the¡efo¡e concludes
that MARS provide¡s instructing
consumers not to communicate with
thei¡ lende¡s o¡ service¡s is an unfai¡ act
or p¡actice. The Fiûal Rule's prohibition
on this inshuction is intended to
preseNe and foster consume¡ access to
info¡mation from lende$ and servicers
that may shed light on issues critical to
consumers' decision making and their
well-being.

(2) Preventior of Deception

The Firal RuÌe's prohibitior¡ or
instÌucting consumers not to
communicate with thei¡ lende¡s and
se¡vicers will remove a ba¡¡ier to
consume¡s obtaining info¡mation that
will erable them to evaluate the tÌuth
and accuracy of the provider's claims
and to gauge the provider's performance
against those claims. This p¡ovision
thus wilì help consumers avoid being
deceived. Acco¡dingly, the Commission
has concluded that this prohibition is
reasonably related to the goal of
p¡eventing deception.le2

-*, 

rb" c*¡*¡o' 
"oncludos 

lhår p¡ohibiring
M,{RS p¡ovide¡s hom insl¡uctin8 consumsrs (o stop
commu¡icotj¡E with ùei¡ lende¡ o¡ senicor doos
not vìolat€ th€ First Âmendment. The Rule rest¡icts
spesch ùât is "cofnmorciaì" in nature because it
ùises h tho contoxt ofs connerciaì trånsaction
dd is "expression elaled solely to the aconomic
int€rosts ofth€ speak€r and its audience," Cer¿.
Hudson Gos ù EIec. Corp.v. Pub. Serv. Conn'n,
447 U.S.557,561 (1980). Th€ int€rm€diåto scrutiny
slsndùd 6pplies to restriclions on nomisls¡d¡nB
comm€rcial speech. M¡lovetz, Gallop ù Milovetz,
P.A. v. United states,730 s. ct 1324,1339

(2010), slip op. åt 19; Conn. Stato BsrAss'n v.
Unibd SraGs,620 F.3d 81,9s (2d cir. 2010).

To pass constitutional muslør, commorcial speech
reslictions subject to i¡te¡mediate sc tiry must
satisfy the test tbo Court set iorth in Ce¡l¡dl
Hu¿son. Cent. Hudson Gas t Elec.Cotp.,447 U.S.
å( 566. The Final Rul€'s prohibition on ins{rucling
consum€¡s not to commuica(e with their lcndgrs
Ðd servicers salisffes this test. Fi¡st, the
prohibilion s€rves a substantial govommentsl
int€rsst in ensuring lhEl nnsncisìly distrossed
consur¡e¡s who fåcs foroclosùo håvs åcc€ss to
idformatiotr thát may prevent i¡jùy md nEy bs
critical to thoir ability lo make decisions free of
deceprion ånd confusion. See,e.E., Fr¡edndn !,
ffogeß, 440 U.s. 1, 16 (1979) (upholdingban on use
of lrådê nues by optonet¡ists becâus€ "fr]âthor
than stinin8 commercial speech, ttle bmlensues
that information r€gsrdinB optomet cal services
rvill bo commulücåred more fully and accur€tely to
consnnors"). Søcond, prohibitinB tha inst¡uction
diEcdy advences this goåì by r€fnovhg
impedinenls to the availsbility ofthis infomatioD
to consumers. Thi¡d, there is a reaso¡able ñt
between tbe probleh-M,{RS providers ihpedi¡B
consumers' åccsss to c.iticsl infomation-ã¡d the
solution, which woì d removo tho impedi¡nent.
Moreover, altemålives that aF l€ss r€strictive of
spBech, s'¡ch as å disclosùre renedy, would ûot bs
sffective meã¡s of achieviD8 the 8oal. See, e.9.,
Peorsonv. Shalolo,76aF.3d 6s0,659 (DC Cir.
1999) (noting thsl the banning of â cìâim may bs
permissible whers a disclosuÌe wouìdno( eìiminate
the hùm the claim causes). Forexãmple, ifMÂRS
providsrs w€rc peÍnittod to instn¡ct consùm€ß not
to communicEt€ with th€irìerdor o¡ ss¡vicsr, but
were required to disclose that these entitiEs may

d. Recommeûdations by Commenters
Not Adopted

Sevelal cordmenters, including a
conso¡tium of state attomeys general
and a consumer group, recommended
that the Commission adopt an
additional prohibition, not included in
proposed S 322.3(a), tlat would bar
providers from instructing consume¡s to
stop ma]<ing thei¡ mortgage
payments.le3 The commente¡s asserted
that M,{RS provide¡s commonly
mislead consume¡s concerûirg the
consequences of not paying on their
mo¡tgages, for example, by telling tllem
that lende¡s will not work with them
unless they stop paying,rsa

The Commission dec¡ines to adopl
this prohibition, The benefits and costs
to consume¡s of failing to pay their
mo¡t8age depend on thei¡ individual
circumsta¡ces, In Eost instances, il is
not in the best inte¡est of a consume¡ to
stop paying,res yet there a¡e some, albeit
limited, circumstances in which it
might be beneficial for some consume¡s
to do so.1e6 The Commission declines to

håve information thatwouldbe valüabls (o

consuners. tho hco¡sistsnt úd codtradicto¡y
Datùe ofthese statements wouìd not provent
deception a¡d would, at best, co¡Juse consìrm€rc.
See, e.9., Decepliotr Policy Slatem€ûl, Ì¡l¡o noto
2OO, af ßoi Thompson Med. Co., 7OA F.Î .C. al A4Z-
43.,In E F;Bgiè Int'1,Inc.,107 F.T.C. 313,401
(rsa6), oÍfd s4b non, F¡Etie Int l Inc. v. FTC, ø77
F.2d 102 (4ù Clr. 1e87) (ùnpublishsd table

1D¡CUUS at 3 (¡MAIìS provide¡s should bs
probibited fron advising curronl or prospeclive
clients who aro nol yet in dofãull lo slop neldng
payments on lheirmort8ose loåns,")iNA,{G st a
("{Wle woutd sug8est naìdn8 cled that consultanls
mây not ådvis€ consumors nol to påy thei.
mort8sgss.").

r0{ See, e.9., NAÂG at4 {r'We are Âwar€ ofâ
numb€r ofr€scùe co¡sultå¡ts who incor¡€ctly claim
that consumers' Ienders will notworkwith then
until they sr€ bebind oD tleirmort8age psynents.
We also de awds ofconsuìtÐts who ådvisê
consumers rcl to mal<e mort8lg€ påynønts so thål
they will be able to atford mortgãge lou
modificatiotr fees,"); CUUS å13 ("Consumers oftsn
¡opo¡tbein8 inst¡uc(ed by for-profit MARS ontities
to slop måÌi¡g morga8o pElms¡rls in orde¡ lo
qualify for 106¡ modification sedicÊs o¡ othsr forms
of fo¡eclosure r€lisf ").

lo5CUUS at 3 (Consumers Ém "often u¡awüe ùat
lfollowirs MARS providers' advice lo stop paying
thoir mortgâgelmay ruin tleil crsdit scores a¡d
loåd to fower options to avoid fo¡eclosur6.")i CUNA
ãt 2 (followin8 tLis i¡sbuction "o y s€rvos to
i¡c.sÃss ths ove.all mon8Egê deb( in sddition to the
fees ùd otler pEnalties thå( ¡esult whên påy¡nonts
to the serujcer or lender de Dotmode in a tinsly

r0d For example, tle recold sus8ests thEl some
lenders. in th€ curlont financial crisis, måybe more
responsive lo borrowsrs who âre dslinquEnt,
especiåÌly iJ th€ bonow€¡ wouìd nol quÂüry for å
loan nodincåüon ü¡der various EovemtneDt
progmns. See, e.9., Suz6nne Câpn6r, ¿enders,{øoil
Ca Back AÍtet Mobile Giveûwûy, Firl. TimÊs, lun.
28,2010 (some lenders ûe ssnding mobilo phones
progråmmed to call th€irloss miti8ation
d€pâdmÊnts to dêli¡quer¡l bonowo¡s ud ofteri¡g
them lowerrnonlbly paynenls whon borroÌvors

Cônlinnsd
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adopt the recommended prohibilion
because it could prevent M,{RS
providers frorn dissemìnating t¡r¡thful,
non-misleading info¡mation that could
be useful to some consume¡s.

Nevertheless, the Commission
recognizes that most consumers would
be harmed if they coÛlplied with a
MARS provider's inst¡uction to stop
paying on their mortgages, Thercfo¡e, as
discussed more fully in S IILD. of this
SBP, the Final Rule Ìequires that if
providers instruct consumers not to pay
on their mortgages, they must disclose
clearly and prominentìy that not paying
may caùse consumers to lose thei¡ home
and damage their credit ¡ating,1e2

2. Section 322.3(b)r Prohibited
Mis¡epresentatiors

a, Proposed Provision
Section 322.3(b) of the proposed rule

p¡ohibited express or implied
misrepresentations of any material
aspect of any mo¡tgage assistance ¡elief
service. To provide clarity and guidance
to the jndusby, p¡oposed SS 322.3(b)(1)-
(7J set fortl a non-exhaustive list of
specific misrepresentations that would
violate the Rule, including
mis¡epresentations about the following:

(r) The likelihood of regotiating,
obtaining, or aÌranging a specific fo¡m of
mo¡tgage ¡eliet

(2) The amount of time needed to
obtain the promised mortgage relief;

(3) The affiliation of tle provide¡ witll
the government, public programs, or
consume¡s' lende¡s or servicers;

(41 Consumers' payment obligations
under their mortgage Ioans;

15) The teÌms or conditions of
consumers' mortgage loans;

(6) The provider's refund and
cancellatiorl poÌicies; ar¡d

[7) That the provider has performed
the p¡omised sereices or has the right to
demand payEent.

The Commission ¡eceived only a few
coIûments specifi cally addressing this
proposed provision. The comments
were generally supportive and did not
recommended substantive modifi cation
to the p¡oposed exemplaÌ
misrepresentations 1s8-although some

Ãiìäãl 
^ 

¡ np,t t*.Ít.com/cn s / s/o/
dod f 8 be c.8 2 Íe-1 1 d f-8 h1 5 -001 4 4feobdco.htnl ; Davi¿
Streirfold & Louise Story, Bank oI^mericå ro
Reduce Morl8sg€ Balånces, N.Y. Tim€s, Mar.24,
2070, oeo ì loh le ot h ttp :/ lM.nttimes.coñ/2o 1 0 /
oJ / 2 s / h u si nes s/2s h ou s ¡ ng.¡¿nI (Ba¡l of Americs
offeß morl8sge balùce reductions up to 30% to
bor¡owers ar leâst 60 days delinqu€nt on tho¡r
loans). How effectivo Ê consumsrmay bs in
leverag¡ng delinquency is hi8hìy dsperdeût otr thc
part¡culå¡ lender, tìe type ofloan, Ðd the
consum6¡'s finùcial situalion,

1n, see 8322.41c).
rosCUUS at a ("Consumers Union suppo¡ls ths

non-exclusivs enumeråtion of oùe.

comIûente¡s recommended adding
additional examples, as detailed below.

b. Final Section 322.3(b)

Section 322.3(b) of the Final Ruìe, like
the proposed rule, prohibits
misrepresenting any material aspect of
any MARS, to prevent deceptioû, The
Final Rule also adopts p¡oposed
SS 322.3(bX1)-(7) without substantive
modificatior, but adds five examples of
prohibited rnisrepresentations: (a)

Misrepresentations about whetle¡
consu¡ne¡s will receive legal services;
(b) mis¡ep¡esentations of the benefits
and costs of using alte¡natives to for-
profìt MARS to obtain relief, such as
working with tle consume¡'s lende¡ o¡
sewicer directly or consulting with a
nonprofit housing counselo¡; [c)
mis¡epreser¡tations regarding the
amount or percentage of debts that
consume¡s may save by purchasing
MARS; (d) misrep¡esentations regaÌding
the total costs consumers must pay to
purchase MARS; and (e)
mis¡ep¡esentations regarding t}re te¡ms,
conditiorls, or limitations of a¡y offer of
MARS the p¡ovider obtains hom the
consumer's lende¡ or sewicer, including
the amount of time the consumer has to
accept o¡ reject the offer.res

,{ claim is "deceptive" under Section
5 of the FTC Act ifthe¡e is "a
representatior or omission offact that is
likely to mislead consuúe¡s acting
reasonably under the circumsta[ces,
and that ¡epresentation or omission is
mate¡ial," 200 A rep¡esentation is
materiaÌ if it is likely to influence
consumers' decisions or conduct.zol The
types of mis¡epresentations specified in
SS s22.3(b)(1)-(12) of the Final Rule a¡e
presumed to be mate¡ial to consume¡s
because they pertain to the cost, central
characteristics, efficacy, o¡ other
important atüibutes of ìdÁlls.2oz

The exemplar misrepresentations
specified in the Final Rule back the
tlpes of false or misleading claims that
the Commission and the states have
challenged in law erfo¡cement actions
against MARS provide¡s, as desc¡ibed in
S Il.C, of this SBP, and also add¡ess

misrspresetrlations that giv6 rise to a violaüon
ù¡der tìe p¡oposed rule.')iCSBS at 3 ("We endorss
the Cofnmission's effort lo p¡ohibit
Disrepresetrlations of ùy mate¡ial aspect of ùy
MARS."): LOLLAF st 3 {"The prohibited
misEp.esetrtations enuDe.ated in tLe prcposed
ruìe accuately tar8et ths deceptive conduct that it
is itrte¡ded lo prevetrt úd may help dispel the
misconcsptions ùat co¡suners hold rogedi¡g
MARS p¡ovide¡s.")i MBA át 2.

roo Ssctions 322.3(bXBl-(12).
,oDFedeEl TlÀde Comnission Policy Stat€m€nt

on Deceprion, oppe¡ded lo In re ClifÍdale Assocs.,
/¡¡c., ¡03 F.T.C. 110, 174-€3 (1984) ("Dacoplion
Policy Ståt€lnont").

2o1 Id. at 7A2-A3.
zs2 Id. at 7a2-a3.

additional deceptive practices identified
in the colrtments,

Sectiors 322.3(bX1) and (z) prohibit
MARS providers bom mis¡epresenting
"ldhe likelihood of negotiating,
obtaining, or aÌranging any represented
service o¡ ¡esult" and "the amount of
time it will take" to do so, As discussed
in S II of this SBP, MARS providers
commonly persuade consumerc to
purchase their services with false o¡
misleading promises that they can
achieve specific successful ¡esults in a
sho¡t time fiame.2o3 This type of
info¡mation is cent¡al to consume¡s'
decisions to pu¡chase MARS.

Section 322.3(bX3) prohibits
misrepresentations tlat any MARS is
"affiliated with, endorsed or approved
by, or otherwise associated with" the
government, nonprofi t housing
p¡ograms, o¡ consumers' lende¡s o¡
service¡s. To confe¡ g¡eater legitimacy
on thei¡ services, MARS providers
frequently falsely claim tlat their
services aÌe associated with such t¡usted
thi¡d-party entities or programs,20a
When these claims are made expressly,
as they frequently are, they are
plesumed to be mateliaÌ to consumers'
purchasing decisions.zos Even when
affiliation, endorsement, oÌ appÌoval are
implied, such claims are clearly
material because some consumers are
rnore likely to purchase MARS they
believe a¡e endo¡sed or approved by the
government, non-profit programs, or
theù lender or seryicer,

Sections 322.3[bX4) and (5)bar
mis¡epresentations conce¡ring
consume¡s' payment and other
obli8ations urlder thei¡ mortgage loans
and the amount owed on them. MARS
providers, for example, often falsely
state o¡ imply that once consumers
retain a MARS provider, their
obligations to pay their mortgages are
suspended and tleir lenders will not
foreclose.206 In fact, consume¡s who
stop making payments may incur
additioual fees and charges and lose
their homes, regardless ofwhether tley
have retained a MARS provider. The
purported benefit of immunity from
fo¡eclosure is mate¡ial to consumers'
decisions to purchase MARS and
whethe¡ to continue making payments
on thet morLgages. Section 322.3(bX4)

-ãGãiii-no,u, ro a's.
2o4 See süpn nores 72-74.
zo'See Deception Policy Slal€ment, supr¿ not€

2oo, at laz.
2o6See,e.E., FTC!, Fed.Indn ModiÍ¡cotion Low

Clr., ¿¿P, No. SÂCV09-a01ClC MLCxl, Men.
supp. rRO al 1s (c,D. Cal., And. Co¡npl, fiìed Ju¡e
24, 200e) (defetrdÐl alle8edly inst¡ucün8
consumers to stop måkingmort8age paymsnts
because such påymonts wer6 ùìnÊcossary orwould
âdv€rsBly åff6ct cotrsume. s ability to obtâi¡ a loan
rnodificålìonl.
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will prohibit aûy such
misrep¡esentations regarding the
obligation of consume¡s to make
payments on their cument mortgages
and the consequences of failing to pay,
Additionally, S 322.3(bxs) prohibits
providers from misrep¡esenting the
te¡ms or conditions of consumers'
cu¡¡ent loans-fo¡ example, by falsely
representing that the terms are
unfavo¡able in some rcgard in ordeÌ to
persuade consumers to pulchase MARS
that pu¡portedly will ¡esult in
consumers obtaining more favorable
teÌms. Info¡mation ¡egarding the terms
and conditions ofconsumers' loans is
mate¡ial to tlem because it is likely to
influence thei¡ decision whethe¡ to
ou¡chase MARS.' Section 322.3(bX6) prohibits
misrep¡esentations of MARS providers'
refuûd, exchange, o¡ cancellation
policies, including the "likelihood of
obtaining a full or paÌtial ¡efund,"
MARS providers commonly torÌt their
liberal ¡efund and ca¡cellation policies,
often to give consume¡s a sense of
secu¡ity that the upfront fee they are
asked to pay will be ¡efunded ifthe
p¡ovider is unsuccessful. In fact, many
providers do not pÌovide ¡efunds o¡
have restrictive cancellation policies,roT
Refund and cancellation policies are
importanL conside¡ations for consumers
in deciding whether to purchase
MARS.2oB As detailed in S IILE. of this
SBP, the Final Rule effectively aÌlows
coûsume¡s to withdraw from M.ARS at
any time, aÌrd prohibits MARS p¡oviders
hom collecting advance fees. Section
322.3(b)(6) will help ensu¡e that MARS
providers do not misrep¡esent to
consume¡s tlat tley are, ir fact,
obligated to continue to use the
provider's services. This p¡ovision wiÌl
also help ensure that providers do not
misrepresent whetler they will refund
fees they collect-in compliance with
S 322.5 of the Final RuÌe-afte¡ tle
consumer has accepted the mortgage
¡elief delivered.2os

Sectior 322.3(bX7) prohibits
misrep¡esentations that a MARS
provider has achieved a ¡epresented
result or has a right to claim, charge, or

-ãîu- *p^ nor" ,, .
,oúThe TSR Rule similarly prohibits

misrepresenla(ions about tolcmeketss' refNd snd
cancollation policies. See 6 CFR 310.3{åX2Xiv). In
nurtrerous individual cases, tle Commission bas
chållerg6d as dec6ptivo misrepresentaüons
concemin8 tbe reñlnd a¡d ca¡cellation polices of
Mr\RS provid€rs. See F'rC CÊsê List, sùpr¿ nole 28.

,o¡Thus, fo¡ exmple. if a MARS providÊ¡
rcpresonls that tho fs€ it collects once the co¡suner
has accepted the result th€ providsrhos delivorsd
r¡ay lat6¡be Ìetundabìe ùde. cerlain conditions
(¿.9., the consumer decid€s his o. he¡ monthty
paynents arc u¡affordåblE), then sny failùre by the
provider lo observe this policy would conslitulê å
violBlion of q322.3fblfol.

demand money ftorn tlte consume¡, This
provision will protect consumers fiom
MARS providers who make false claims
as to whelher (hey aÌe ent¡tled to receive
fees. As detailed in S III.E. of this SBP,
the Final Rule prohibits providers from
collecting any fees until the consume¡
has accepted tìe ¡esults deìive¡ed by the
provider. Section 322.3(b)(7) will help
to prevent MARS pÌoviders f¡om
circumventing the advance fee ba¡ in
the Final Rule by misrepresenting that
coDsume¡s owe fees before they have
accepted the results delivered by the
provider. AdditionalÌy, the claim as to
¡esults obtained is mate¡ial to
consume¡s' decisions whetler o¡ not to
pay the provide¡s.210

Section 322.3(bXB) p¡ohibits
providers ft om misrepresenting tlÌat
consumers will "receive legal
¡epresentation," The ¡ecord
demonstrates that MARS providers
commonly mislead consume¡s into
believing that they offer legal sewices
and that they employ atto¡neys who will
represent consume¡s in legal
proceedings.2lr Further, MARS
providers often falsely claim ro be law
firms or affiliated with attorneys.2r2
Whether licensed legal professionals
will be working on consumers' behalf is
material because some consume¡s may

-ìiiã iã2.¡(¡)(zl or tre Finãr Rule makes
one non-sùbst¡ntiv€ mod¡ficstion to ùe proposBd
provision. P¡oposed5322.3tb)(7) p¡ohibit€d
misroprss€nti¡g "lllhal ths mort8a8e assislancB
rsli€fs€rvico provider hss conpl€tod rhs
represenled serv¡ces, as specilìed in S322.5, or
oth€rwiso has å right to clain, domand, charg€,
collecl or receive payment orother consideratìon."
For cldity, tbe Final RuÌe r€moves the phrase, "as
speciñed in S322.5," and tìe word "otherwis€."

hi See supfu notes 8s-86; OPLC a( 2-3 ("OÂen
mortgego assistÐce relief seNices (M,{RSI
providÊrs will iltrply that they wilì reprssent the
homoownors in legal procoodinSs, or oùolwiss
s'rgg€st o¡ state ùat they have attoûeys otr staff that
will rssolve tle honeowners' ìegaì proceedings.
The list of p¡ohibited .ep¡eseDtauo¡s should
includs a prohibitìon on such implicaüons or
statements. I r r"); Francis at ¡ (noting concorn
thåt somÊ M^RS p¡oviders uss ân rt(om€y's nBme
in theù marketint ud misleãd consMers "ás lo
whetie¡ or nol Ð attorDey-client ¡elalionship will
exisl"l, One comment r€comm€ndsd th6l the Rul€
require M,IRS p.ovid€rs who adverlis€ l6gsl
services to disclose whether u attoúeyvill
repÌesent consumers in foreclosurs proceedinSs and
to p¡ovide tbe name olsuch attorney, ând require
tbat any MARS prcvid€r that usos the nam€ ofa law
fiIm or attomey discloss wh€thor it employs
attom€ys licensed to practice ìEw in the consuefs
slat€ and wh€ùer thsy wouìd Ìepresetrt the
consumer in foreclosuE p¡oceedings. Frdcis at 1.
The Collhission believes that rcquiring these
disclosùes is ùDec€ssåry in li8ht ofthe
probibition on express or implied
misrepresonlâtions that a coDsume¡ will receive
legal ropÌessntâüon. The CoEmission believes tìat
a Senerål stalemor( thåt a MÂRS provider ofiers
ì€gâl sewices, itr the absence ofa quaìjfyjng
disclosuÌe, js likely to convey an implied claim tùst
the attorney ts prcperly licensod ù¡d wilì ¡sprssent
consumers in a loreclosurs åcliotr.

2r2See s¡rpm notes 8rt_€8 and åcconpa¡yi¡B texl.

believe that attorreys are adept at
negotiating with lende¡s or services and,
thus, that having theù assistance will
inc¡ease the likelihood of obtaining
mortÊase relief.

Se;tion 322.3(bl(9) pÌohibits
misrepresentations concerning "Itìhe
availabiìity, performa¡ce, cost, or
cha¡acteristics of any alternative to for-
profit mortgage assistance ¡elief services
through which the consume¡ can obtain
mortgage assistance relief, including
negotiating directly with the dwelling
loan holde¡ or servicer, or using any
nonp¡ofit housirg counselo¡ agency or
program." As discussed in S II.,{. of thi6
SBP, consumers sometimes can obtain
mortgage relief at no cost ftom nonprofit
housing counselor programs or by
wo¡king directly with thei¡ lende¡s o¡
servicers. For-profit MARS providers,
the¡efo¡e, have an incentive to make
false or misleading claims about the
effectiveness and value of these fo¡ms of
competing assistance. The FTC has
charged in its law enfo¡cemeût actions
that some MÂRS providels, in fact,
make such claims,2l3 Info¡mation about
potential aìte¡ratives to fo¡-p¡ofit MARS
is likely to influence consume¡s'
decisions regarding whether to purchase
MARS ftom a for-profit provider, and if
so, at what ÞÌice.21a

Section 322.3[b](10) p¡ohibits M,{RS
providers ftom misrepresertirg the
"aÐount of money or the percentage of
the debt amount tlat a consume¡ may
save by using tle mortgage assista¡ce
¡elief service," Commonly MARS
providers have claimed that they can
obtair specific interest rate reductions
and other concessions ftom lende¡s,
wheû, ir rcality, the Ìesults aÌe true
only for few, if any, consumers.2r5 This
provision will prohibit providers hom
p¡omising mo¡e savings than they can

-^'s"u, 

u.e- Frcu. r*s Mit¡gation sorvs.,Inc.,
No. SÂCv0s-800 DOC (ANX) (C.D. Cal. ñled lüty
13, 2009) (alle8ing thst delenda¡ts represented on
th6ir W€b sits thât "Ropresenting YourselfCan Be
Hazårdous!" and that "you will be offored less ofâ
modilìcation or short sale thãn you could really
Eêt')i FTC v. Truman Foreêlosurc Assistance, LLC,
No.09-23s43, Msm. Supp. P.L å120 (S.D. Fls. Iilod
Nov. 23, 2009) (ålleginB that def€ndã¡ts'Websites
slãted'Don't Eo lh¡oùgh ùis alone. You need
professional hslp at å ums ìike this.").

z1i It is a dscopt¡v€ prâctico fo¡ adv6nis6rs to
fnåle fâlsÊ ormisleading comparisons bÊtw€Ên
lh€ir product snd ùat ofcolnpoting products. See,
e.9., Novodis Corp.v. FTC,223 F.3d 783 (DC CÍ.
2000) (ådvsnisingby drug company !rås dscsptivo
bocause it falsely claimed lbat ils psin piìls w€ro
supÊr¡or to oth6rânsìgesics for llostin8back p&in);
KmÍr,lnc. v. FTC,97O F.2d 311,322 (7th Cù.1ss2)
(adve¡tisingwãs deceptive hecaùs€ it falsely
inptìed K¡ãn's cheese slices håd moro calciuln tban
imitalion ch€ese slices).

21s See, e.C., FTC e. Dota Med. CopÍ¿¿ Inc., No.
S^-Cv-99-1266 

^HS 
fEex), MEln. Sìrpp. Contompl

at 12 (C.D. CåI. filsd Mây 27,200e)(ålle8i¡B ùãt
d€fendù( claiEed it could reduco consumers'
inþresl rates to 2 to 5 percent).
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deliver, including any promised
¡eduction in the inte¡est Ìate on a
mortgage loan-a conside¡ation of
cenbal ir¡tDortance to consume¡s.

Section ^322.3(b)('l 
1 ) prohibits MARS

providers from misrep¡esenting the
"total cost to purchase the mo¡tgage
assistance ¡elief service," This provision
is designed to prevent providers ftom
making deceptive claims about the
amount of thei¡ fees-a pivotal fact fo¡
consume¡s conside¡ing whethe¡ to
purchase MARS,

Finally. S 322.3(bX12) prohibits
MARS providers hom misrepÌesenting
"[t]he te¡ms, conditions, or limitations
of any offer of mortgage assistance ¡elief
the p¡ovider obtails from the
consume¡'s dwelling loan holder or
seruice¡, including the time period in
which the consumer must decide to
accept the offe¡," As discussed in $ IILE.
ofthis SBP, the Final Rule allows
corsume¡s to reject the ¡esults obtained
by MARS providers, ir which case they
do ûot have to pay the provide¡'s fee.
Wher a MARS p¡ovide¡ obtains an offer
fo¡ a loan modification or other
mortgage reljef and p¡esents it to the
consumer, the te¡ms, conditions, a¡d
limitatiols ofthe offer are mate¡ial to
lhe consume¡'s decision whethet to
accept it and pay the provider's fee,
Additionally, it is material for
consumers to know how much time
they have to accept or reject the offer fo¡
mo¡tgage ¡elief, so that they make a
timely decision, This provision will
ensure that providers do not deceive
consumers ¡egarding the ¡esults they
have obtained and do not make
misrepresentations that pressure them
into accepting unfavoÌable te¡ms.216It is
thus reasonably related to preventing
providers from undermining the ability
of consume$ to accept o¡ ¡eject the
offe¡.

c, Section 322.3(cl: Sùbstantiation
Commission law enforcement actions

reveal that MARS p¡ovide¡s often make
¡ep¡esentations aboul the benefits,
performance, or efficacy of their
seryices.2r7 MARS provide¡s must have
substantiation fo¡ such claims at tlle
time they are made, The Final Rule
therefore specifies that it is a violation
of the Rule to:

Mak[e] a representation, expressly or by
implication, about the beDefits, perfo¡ms¡ce,
or effrcacy ofany mortgage assistance relief
seÌvice unÌess, at tle time such

-"*¿ddi 

io'utly,,o,ì" exteDt ùat p.ovide¡s
obtâin tliål loån nodifications for consumers,
5 322,3(bl(12) prohibils providsrs fiom
Inisreprcsenling thût th€ss lou modificadons are

zr?See FIC Case List, suplonots 28.

representation is made, tle provider
possesses and relies upon competent and
reliable evideDce that substentiates that the
replese[tation is bue. For the purposes of
this palaB¡aph, "competent ând reliable
evidence" mea¡s tests, a¡alyses, ¡esearch,
studies, ol othe¡ evidence based on the
expeltise ofprofessionaÌs in the lelevã-ût
area, tlat have beeÞ conducted a¡d evaÌuated
in a¡ objective manner by individì¡als
qualified to do so, using procedures generally
accepted in the profession to yield accuÞte
ãnd reliable resìrlts.

Section 322,3(c) also cla¡ifies the
tjpes of evidence that MARS p¡ovide¡s
must possess and ¡ely upon to comply
with S 322,3[c) when representing the
"benefits, performance, or efficacy'' of
any MARS, This provision encompasses
a wide variety ofclaims, including but
not limited to: the provider's ability to
save consumers a specific amount of
money (e,9., a reduction in interest ¡ate
or monthly payments), the likelihood
that the p¡ovider will secu¡e a loan
modificatior or other results for
corsume¡s, and the amount of time it
will take fo¡ the provider to secure a
loan modification o¡ othe¡ ¡esult.

Adve¡tise¡s and markete¡s that make
objective claims about theiÌ p¡oducts
must have a "reasonable basís" to
substaûtiate them,213 In the paÌticular
context of M,{RS, when making claims
regarding the performance, benefits, or
efficacy of these services, providers
must possess a leasonabìebasis in tlìe
fo¡m of "competent a¡d ¡eliable
evidence" to support the claim.2ls Thus,
when a MARS provide¡ represerts that
it will save corsumers morey or reduce
their debt amount or interest ¡ate, this
cìaim must be supported by competent
and reliable, methodologically sound
evidence showing that consume¡s who
purchase the seryice generally will

-""'n 

i" ". onl"i" -d aeceptive p¡Âctice, ir
violation olSeclion 5 ofthe FTC Act, to male o
€xpross or impli€d objectiv€ claim rvitbout å
reasonnble bssis supporting it. See, e.9., FTC v.
Panton I Cofp.,33 F.2¿ 1088, 1096 (grh Cü. 1994):
Removobon Int'l Cotp,,711 F.T.C, 206,296-99
l!99a), oÍf d, 88a F ,2d. 7a8s (1st Ci¡. re89); Ì¡ æ
Thonpson Med. Co.,7o4 F.T.C. 648, €13 (1984),
ofd, 791 F.zd 189lDc cit. tss6)i see also geneÌolly
1984 Policy Statement Regùdin8 Advertisin8
Substanriation, oppe¡ded to Thonpson Meò. Co.,
104 F.T.C. åt 813 (Âdverlising Subståntiåtion Policy
Statementl; .Amsn ded Frânchiso Rulo, 16 CFR
436.s(s), 43ô.9(c); Á¡Íended FNnchise Rule
S¡atement of Bdsit ond Pwpose, 72 FR 15444,
1s449 (Ma..30,2007),

,r0As disc'rssod in lho SBP addrøssitrt
amendmetrts to the TSR re8ddirg debtrelief
se¡vicss, claims concemiDs lbe bens6ls,
perlormå¡c€, or emcacy ofdebt reljefservices fnust
be supportodby competont s¡d rcliablB evidsncs.
See TS¡i FDd.l ¡ùle, 75 FR 484s8,48500 D,s74 Ðd
accor¡pùyi¡g text (ÀuB. 10,2010).

h addiüon, in ord$ to comply with S 322.3(b),
the prohibirion against misroprssentådons, a
providÊrfnust not mõle fûlso ornisleadiry
ståten€nts ¡eSddiDg the level ofsupport il bas for

obtain the advertised ¡esults, i,e., that
the typical consumer who purchases
MARS frorn that provide¡ will achieve
that ¡esult,22o

Providers cannot ci¡cumvent tlle
substantiation requirements by making
general, non-specifìc claims. Thus, fo¡
example, if a MARS p¡ovider Etakes
only a general savings claim (e.g., "we
wiìl help you reduce your mortgage
payments"), without specilying a
percentage or amount ofsavings, these
claims are likely to convey that
consumers can expect to achieve a
¡esult that will be beneficial to them and
that the benefits will be substaDtiâì.221

z¿oIt is deceptive to mãke unqualified
perfo¡nãnce cláirns that ãre only true forsoms
co¡sumo¡s, because ¡easonable co¡smers are
¡iksly to inte¡pEl sì¡ch cìaims to sppìy to lh6
lypical consme¡, S¿e FrC a. Five-Stot Aùto CIuh,
hc,,97 F. supp.2d 502,528-29 (S.D,N.Y.2OOO)
(holding that in ù€ fâcs ofexp¡ess €ami¡Bs cleims
formult¡-lovøl mark6tint schsms, it \rås r€ssonsbl6
for consumers to havs assunsd tle p¡onised
rcwards wor€ schi€vad by lh€ tyÞicôl psrticipânt);
ChryslerCotp.v. FTC, s61 F.zd 357,363 (DC Cir.
1977)i In ra FoÅ Motor Co., 87 F.1.C. 7s6, 778, olfd
in port ond Enandeà ¡n p¿f,87 F.T.C. 792 (1976)ì
In ìê J. B. Wilions Co.,68 F.T.C.481, s39 (1965),
alf¿ as nod¡¡ied,saa F.2d 884 (6rh cir. 1e67); mc
v.lîe/, 285 F,2d 879, 88s-87 & ¡.1s (gth Ci¡. 1960);
c, Cuides ConceûiD8 l¡e Use ofErdo*emetrts úd
Testimoniåls iÌ Adverttsing, 16 CFR zss.2 ("An
adve isement contâining an endo$€mont relating
the expsri€nc8 ofons or m
central or key att¡ibute ofths prodÌrct o¡ seruice
also will lilely be i¡terpreted as reprosentiDg lbãt
tho endorser's €xperi€nce is rcprcsentative ofwhat
consr.ttnors will gonerally achi€ve with the
advertised produc( o.seûi.e.' ' '")iInE
CliJfdale Assocs., 103 F.1.C. 110,171-73 {1984)i
Poñet ù D¡etsch,Inc, v. FTC,605 F.2d 2S4,302-
03 {7tl Cir. 1979).

,1ltloùEh provide¡s may use samples oftheiÌ
historicål data to substantiate savings clains, thoso
suplos nust bo rcpresontative ofLh6 €ntiro
¡€levmt population of pÂst c!.¡stome¡s. P¡ovide¡s
using sanpìss must, anon8 other thinSs, omploy
appropriate samplìng techniqùes, prcper slali stical
analysis. and sategusrds torreducinBbias ånd
random eûor. Provid€¡s may not chsrry-pick
sp€cific câtsgoriss ofconsùmÊ¡s o¡ €xclud€ oths¡s
i¡ orde¡ to inflate the savings. See, e.&, In E KÞge¡
Co., sB F.T.C.639, 741--46 (1s79) (initial decision),
olfd, eø F,1,C. at7z717s81) (clsims based on
sûmpling wore d€coplivo becâus€ cortsin câleBorios
woro sysl€maticålly €xcludsd s¡dbecsusã ths
advortisc¡ fEilcd to e¡sure that irdividuaìs whþ
selected the sample wer€ ùnbiåsed); lúTC v. U¡¡on
Indus., Inc.,97 Ê.1.c.1,7 o-72 (1981) (claims
touting sup8riority of mic
deceptive because l¡e advortise¡ bEsed th€l¡ on a
biased suney of "Litton-åu tùorized' service
agencies), enlorced os nodil¡ed,676 F.2d 364 (gth
Cit.798z)t Rìistol Myers v. F?C,18s F.2d ss (19s0)
(holdint advenisamsnts lo b€ decepuvs whsrs ù€y
clâim€d thåt dentists used one b¡Ðd oltootlpaste
"2 to 1 over uy otber [brud]" wben, in facl. tho
vastmajority oldentisls surveyod ofier€d no
rssponsol. .Additionally, ths r€lâtionsùip b€tw€on
pÊst sxpsriencs aÌd Ðticipaled tulure resuìtsmùst
be â¡ "apples-to-åpples" coDpaÌison.lf there have
been material cbanges to th€ M^RS that could
aflect the applicâbility ofhistoricaì sxporisncs to
tutrùsresulß, Ðy claihs nade nust account lor
the lilely eflect oftlose chang€s. See Afn€nd€d
Franchiss Rul€, 16 CFRa37.s(s)(31(ü1.

z,1An unqu¡lifiod smcacy claim conveys to
consumers Lhat the result orbenefit will bê
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Unde¡ the Final Rule, the provider must
have competent and reliable evidence
showing that consumers obtain such
¡esults.

D. Seclion 322,4: DiscÌosutes Required
i n Co mmerci a I Com mu ni cati ons

Proposed S 322.4 would require that
MARS providers disclose certain
mate¡ial information to p¡event
deception and thereby assist co[sumers
in making informed decisions about
purchasing MARS,222 The Final Rule
adopts all ofthese proposed disclosures.
In addition, it ¡equi¡es one new
disclosu¡e: To info¡m consume¡s of tìe
potential adverse consequences of not
making mortgage payments. Further, the
Final Ruìe expands the proposed
disclosure regarding tlre total cost ofthe
se¡vice to include: (1) Consumers' ¡ights
to witld¡aw from the service and to
accept or reject any offer of mortgage
relief the provider obtains from the
lender or servicer; (2) the fact that
consumers do not have to pay the
provider if they reject the offer; and (3)
the cost of the services if they accept the
offe¡. The Final Rule also modifies the
structure of lhe proposal to cla¡ify that
the disclosures in this provision almost
all fall into three main categories: (11

Disclosìrres that providers must make in
all "general commercial
communications" (a Le¡m now defined
in S 322.2(cl(1)), such as television o¡

meùingtul ã¡d not de m ¡niÌ¡'is. Soe P. Lorilla Co.
v. FTC,7a6 î.2à sz,5? l(th Cir. l9s 0) {challen8i¡B
ådvertisins tla( claimsd that a brand ofci8ùett€s
was lowes( in nicotir¡e, târ, and rosins in part
becåuse the diffe¡ence hom otborbránds was
jnsiSnincånt); In i.e Sur do.,11s F.T.C. s6o (19s21

{consent orderl (alì€ging t}at advortising for high
octane gasoìiæ Ep.esetrted tlat it would provide
superio¡ power "that would b6 siBnifìcrnt to
consùne¡s")i Guides for tho Uso ofEnvironm€nlsì
Marlering clâims, 16 cFR 260.6(cl (1ee8)
("Marlelers should avoid implicÊtions of significarl
snvirormental bstrefits if l¡o ben€fit is in fac(
n€gligibl6."); f'tc Enforcement Policy Statoment on
Foo d Advertising, 59 FR 28388, 2839s & n.96 (run6
a,1ss4), oeoilahIe at http: www.f1c.gov/bcp/
pol ìcystn I lãd-loo d.sh tn ('Th6 coÍ'Jnission sharcs
FDA'S view tbat health clains should not bo
åsssrted fo. foods ùat do not siBniIìcånl¡y
contributs to ths clãirned benefit. /\ claim about tho
benefil ofa product cårries wilh it thø implication
that lhs beneñt is siEnilicã¡t.').

,,,ThÊ Commission conclìrdos that the
disclosurss ådoptod in the Fhåì Rule ee consislenl
with tho First tunendmenl.It is well established
that ths govelrullen( may "requi¡ê ùat a comme¡cial
messags appsa¡ in such a fom, or lo i¡clude such
additional informstion, wÊmings, aJtd discìåimaß,
as are nec€ssåry to prsvent deceptio¡.' yd. Bd o/
PhdÌmacyv. Vo. Citizens Consumet Counc¡1, 425
U -S- 7 4a, 77 7-72 n.24 11976)i see olso M¡lovetz a .

Uri¡edS¡dles, 130 S. Ct. 1324,134G-41 {Zo1o)
(upbolding lhs constitulion¡lityof a Barlknplcy
Code provision that required dsbt rsliofågsnciÊs to
male cerlain disclosures in their âdvertissmcntli
zoudeø v. oJl¡ce of D¡sciplinary Counsel, 4? 1 U.s.
626, 6s1 (rs85) ("lwlamingtsl or disclainorfsl
niSht be approp¡iãlsly requbed * ' , in ord€r to
dissipâte t}le possibility ofconsumer contusion or
deception.").

radio advertisements; (2) disclosures
that providers must maÌe in all
"consumer-specifi c commercial
communications" (a te¡m now defined
in S 322,2(cX2)), such as telema¡keting
calls; and (s) disclosu¡es that the
provider must make in all
communications.z23 The Final Rule
broaders the conditions unde¡ which
the disclosures must be provided, such
that all required disclosures (except for
one) must be p¡ovided in all general
commercial communications and in all
consuIne¡-specific commercial
communications. The disclosu¡es
rega¡ding total cost and tlÌe consume¡'s
right to withùaw bom the service and
¡eject mo¡tga8e relief offers need only be
made in consume¡-specific commercial
communications,

1, Proposed Disclosures

The proposed rule22a requi¡ed MARS
providers to disclose, in every
commercial communication and every
communicatior directed at a specific
consumer prior to the consume¡
ente¡ing an agreement to purchase
MARS, that the provider "is a for-profit
business not associated with the
government. This offer has not been
approved by the government or your
lender."22s The p¡oposed rule also
included two disclosures that were
required only in communications
di¡ected at a specific consume¡ prior to
the corsumer erte¡ing irto an
agreement to purchase MARS: (r) The
full amount the corsume¡ must pay fo¡
the se¡vice; and (2) that "[e]ven ifyou
buy our service, your lende¡ may not
agree to change youÌ loan.'226
Commente¡s who add¡essed these
disclosures generally supported them,
but some ulged that all of the
disclosures be required in every
commuricatioû o¡ advocated for
requiring additional disclosures.22T

-ìiiãliãno'u'oo.
,,{In lhÊ NPRì,í¡ ths Colnmission sought

comfn€nt ând ompi¡icâl dåtÂ beari¡g oD the costs
md bsn€fils ofùe disclosue .equùements set forth
in the proposed rule. No comments provided such

25 Proposod SS 322.4{a), 322.s(b)(21.
,,0Tho ìå(ter disclosur€ woì d not bs requir€d

whon a MARS providor offeß only to s(op, prevent,
o¡ postpone e foreclosue sals orreposs€ssion, as
described in S322.2(iX1).

z,,See CUUS 6l a (sl6l¡n8 t¡ol "Consume¡s Union
suppo¡ts the Ruìe's disclosurc requirements lislod
in Sec. 322.4,' but proposing expaîded distribìrtion
ând additionål d¡sclosuros); CSBS at 3 (stati¡g ùat
"slât€ Egulato¡s bslieve that the disclosures
Ìeqùired under S322.a are generally åppropriat€,"
but p¡oposinB expânded distribution ånd sdditional
disclosures); M^,AG at s {slating thÂt "l sìipport the
typss otdisclos'ù€s røquùed itr the proposed ruÌe,"
but p¡oposi¡g expuded disl¡ihutioD); LOLLAFat 3
(statìng lhat "ltlhe reqùired disc]osures enunerst€d
in tbe proposal will assist consumers who conside¡
using å MARS providor,'but p¡oposi¡s Âddiuo¡at

2. Disclosures Required by the Final
Rule

The Commission has dete¡mined to
adopt the proposed ¡ule with fou¡ basic
changes. First, the Final Rule adds
headings to S 322.4(a)-(c), which cla¡ify
that the disclosu¡es fall into three
categories: 'Disclosures in All Ceneral
Commercial Communications";
'Disclosures in All Consumer-Specific
Commercial Communications"; and
"lfisclosu¡es in All General Comme¡cial
Commurìications, Consume¡-Specific
Commercial Communications, and
Othe¡ Communications," Second, the
Final Rule has added a new trigge¡ed
disclosure in S 322.4(c): "If you stop
payi[g you¡ mortgage, you could lose
your home and damage your credit
¡ating," MARS p¡oviders must make tìis
disclosure if they advise consumers,
expressly or by implication, to
discontinue makíng tlei¡ mo¡tgage
palnnents. Third, S 322.a(bX1) ofthe
Final Rule expands the proposed total
cost disclosure to include the following
info¡mation:

"You may stop doing business with us at
arìy time, You may accept or reject the offer
ofmortgage assistance we obtain from you¡
lender Ior seNiceÌ]. If you ¡eject the offer,
yoìr do Dot have to pay us, Ifyou accept the
offer, you will have to pay us (insert amount
or method for calculating the amount) fo¡ our
servjces." Fo! the purposes of this palag¡aph,
the amount "you lvill havo to pay" shall
consist ofthe totâì amoùnt the consumer
must pay to pu¡chase, ¡eceive, a¡d use all of
the mortgage assistãnce ¡elief services that
are the subject ofthe saìes offer, including,
but Dot ljmited to, all feos and cbarges.

Fou¡th, as suggested by the
comments, tle Final Rule provides that,
witl one exception-tlle disclosu¡e of
total cost and the ¡ight to cancel the
service at ary time-all ofthe required
disclosu¡es must be made in every
communication witl consume¡s prior to
the consumers entering into an
agreement to purchase MARS.2,3 As

disclosues); N,A^G at 4 (statinS that"we do
gonsrålly support onhanc€d disclosuro
requirsnsnts," but p¡oposi¡B åddidonal
disclosuesl; NYC DC.A Ât s-8 {su8geslins expùded
dist bution ånd additionÊl disclosures); seo olso
NCLC at 3: OPLC at 3. Oûe commsnts¡ sueg€sGd
ùalMARS providers be requÍed lo provids
consumsr disclosuros i¡ tle form olan Flc-ùafted
'till ofrights,'which would includ€ informstion on
consùners' ìegãlriÈts, thørisksassocistÊd$iù
puchasinS MARS, ùd i¡fomatiotr otr ftee
selvicos. I.JYC DCA at 7. Tho Commission
recognizes th€ vâlu€ olconsunor €ducation aboul
M^RS but decl¡nss to ådopt lhis recomm€ndation.
Ths Firlal Ruìe ¡equùes disclosue of th6 k€y
information in a man¡er that lhe Commission
belioves will assist consumers in Evoiding
deceplion and will help ons'rr€ that consum€rs nill
notic€ ând comprehe¡d i(.

,,0,ls discuss€d in Section II.B, MARS providors
ofieD disseni¡åle ãdveltìsem€nls ùal insrucl

Cônrinùdd
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explained below, the Commission
believes the disclosu¡es in the Final
Rule a¡e applopriate, because each of
them eithe¡ is necessary to prevent
deception or is reasonably related to
p¡evenling deception.22o

a. Disclosures Requí¡ed Both in General
Commercial Communications and
Consume¡-Specific Comme¡cial
Communications

Sections 322.4(a)(1) and 322.4(bX2) of
tJ.re Final Rule adopt, witlout
substantive modification, lhe app¡oach
in tlÌe proposed rule and require MARS
providers to disclose clearly and
promÌnently, in each general
comme¡cial communication and
consumer-specific commercial
communication, that the MARS
provider "is not associated with the
gove¡nment, and * * * [the] service is
not approved by the government or your
Iende¡," As desc¡ibed above, there a¡e
many government, nonprofit, lender and
seruicer prog¡ams providing a wide
array of services that MARS providers
have mimicked. The Commission and
state law enfo¡cement officials have
brought numerous law enforce¡¡ent
actions against for-p¡ofit M.ARS
providers who have misrepresented
thei¡ affiliation with a gove¡nment
agency, lender, or servicer.23o These
providers have used a vaÌiety of
misleading techniques, including
adopting trade names, URLs, or symbols
that ¡esemble those associated with
gove¡rmert p¡ograús.231 Given t}Ìat tìe
gove¡nment, for-profit entities, and

consumers to call a telepborc nùmberorcontact ã¡
emûil adùess, a¡d onc€ consuners do so, ùe
providers bsgin to intemct with th€m on an
individuðl l€vel. Dûin8 thÊsø individuÊl
inle¡actions, MARS p¡oviders colnmonly cont¡adict
orobtuscato disclãiners mado in Eeneral
sdvertising. See, e.9., FTC!. Fed. Loøn ModiÍication
¿¿w C¿¡., ¿¿P, No. SACVoe--{ol CIC (MLGX){C.D.
Cal. filed Apr.3,200s){au6gin8 thal faìss sùccess
råto claims a¡d other deceptive claims orten were
mado during tol€markoting calìs with consum€rs);
FTCa. Lass Mitiqot¡on Se¡rs., Inc., No. SACVo$-
800 DOC (,{NX) fC.D. CåÌ. fil8d luly 13,200s)
Gane). As discusssd below, ùe Cotlmission
lherefore concludes tÀat it is ¡ol sufñcienl to maì<e
tho disclosur€s only in g€norål advertis€m€nts.

,,oTh€ Final Rul€ s¡so includes å sm8ll numbor
of mino¡, non*ubstânliv€ modifications to snsù6
that ù€se reqùireman(s sre cleå.rsnd easy to

2tt See supru notes 72-74.
t31See, e.9., FTCv. Fed. Hoúsinß ModiÍication

Dep1, lnc., No. 09-Cv-01753 (D.D.C. fìled Sopt. 16,
2009) talleging use otdirecl msil mat€¡¡al with s€sl
dspict¡ng U.S. Capitol with words "NATIONS
HOUSING MODIFICATION CENTER"
supe¡imposed)iFrC v. Ryâ!, No, 1:os--oos3s (HHK)
(D.D.C,, Amend. Conpl. filed Mü.2s,2009)
(ãlle8i¡8 use ofBovemment-lùe seal that rcåd
"United Statss-Depa ment ofHousing" on
defendant's Web sitss with URLS "Àltp.//
bãi lo u t.h ud-Eov.!d' Anà " http : / / ha¡ lo¡JtdoÀBov.ul'
snd tlat feahÌred proDi¡en( button linking to
ofñcial U.S, Bovernment Web site).

ronprofit eûtities assist finaûcially
dist¡essed consume¡s with their
mortgages and in light of the hequency
of deceptive affiliation claims, the
Commission concludes tlat requiring
MARS provide¡s to disclose tleir
nonaffiliation with government o¡ other
programs is reasonably related to the
êoâl of Dreventine deceDtion.z32" Secriòns 322,afa)(21 a¡d 322.4(bX3) of
the Final Rule, which adopt the
proposal without substa¡tive
modification,233 Ìequi¡e MARS
p¡oviders to disclose cleady and
prominently in all their general and
consumer-specific comrDercial
communications tlat "lelven if you
accept this offer and use ou¡ se¡vice,
your lender rnay not agree to change
yoù loan,"r34 In light ofthe widespread
deceptive success and "guarantee"
claims in this indus$,,35 this
disclosu¡e will ensu¡e that consumers
do not ùse MARS under the
misimpression that they will, or are very
likely to, receive a successful ¡esult,
Thus, requiring such a disclosure is
reasonably related to the goal of
preventing deception,236

Section 322,4íc) of the Final Rule.
which was not included in the proposed
rule, also requires that if MARS
providers advise consume¡s, expressly
oÌ by implication, to stop rnaking
mortga8e payments, they must wa¡n
consume¡si "If you stop paying you¡
mortgage, you could lose your home and
damage your credit ¡ating."237 This

-*. 

srpro noo ros.
,33In order to clariry the application otùis

provision, howevor,lhs Final Rulo includos two
non-subståntiv€ modincâdons. Fi¡st, th€ Final Rul€
cluifies thst ùis disclosurs appìiss to any MARS
p¡ovide¡ who rep¡esents, "expressly or by
implication, tbalconsumerswi¡lreceiv€"MARS.
This r€placos ù€ långuåge ofth€ proposed ruìe that
stated tlat this disclosu¡e ûppli€d to Êny Mr\RS
providsr tlìst "adv€rtises ùy rep¡es€nted lmorga8o
reliefl." Second, tho Fi¡al Rule roplaces the wo¡d
"buy" in lh€ proposål wilh th6 phrase "acc€pt this

,3aThis disclosuro is rûqìrired in ¿ll cåses except
wh€n the only MARS offsred is the s€rvics o¡ r€sult
described in S 322.2(ix1)-t.e,, to stop, p¡event or
postpono any mo BaSe ordeed of Lrust toreclosù¡e
sale. any repossossion ofthe consumer's proporty,
o¡ othsNiso sãve ùe cotrsumer's dw€lling from
foreclosure or rcpossession.

23r S[ptoûore75.
,¡û S¡rpro nole 1os. ln ù€ absetrce ofa

qùaliñcation, ù emcacy claim hay cotrvey a
greate¡ likelihood ofsuccess thu oftetr is tìe case.

z¡, Commenl6rs sì¡pportcd tlis ¡equircm€nt. See
NA-AG at a (Ruì€ shoutd p¡ohibit MARS p.ovid€.s
"f¡om ¡ep¡esetrü¡B tìÀta consue¡'shoùId stop
maì<ing nort8age palmenls'.")i CUUS at 5 ('ltlt
would also bebsneficial fûr MARS provideß to
discloso to consumsrs ths consÊqu€nc€s ofnot
payin8 thøir mortåges (such as loss of thei¡ hone
a¡d dmãge to thei¡ cEditrati!d.); CSBS al 3
("lDlisclosues should includo the fact that
consumers åre not exemp( Êom nakin8 th€i¡ home
paym€nts simpìybecause r¡ey have decided to
pursuo MARS."),

disclosure must be provided clearly and
prominently in all communications in
which the ûiggering statement is made,
Mo¡eove¡, unlike the other disclosures
in S 322.4, this disclosu¡e is not limited
to commeÌcial communications
occulrirg prior to the consumer
ag¡eeing to enroll in the service. Thus,
even if the consumer has already agreed
to use MARS, tle provider must make
this disclosu¡e if, and when, it advises
consume¡s to stop making timely
payments. Additionally, this disclosure
must also be made in close proximity to
the specifìc tligge ng claim, to ensure
that the net implession consuxoe¡s taÌe
away reflects both the info¡mation in
the tliggeriûg claim and the info¡mation
in the t¡iggered disclosu¡e. The reco¡d
demonstrates that MARS providers
frequently encourage consume¡s, often
through deception, to stop payinB tÌ¡eir
mortgages and instead pay providers,zsB
Consume¡s who ¡ely on these deceptive
statements ftequertly suffer grave
financial ha¡m.23s The Commission
determines, therefore, that ÌequiÌing
M,{RS p¡oviders who encourage
consumers not to pay their mo¡tgages to
discìose the risks of following this
advice is necessary to prevent
deception.2ao

b. Disclosure Required Only in
Consumer-Specific Commercial
Communications

Section 322.4(bl(1) ¡etains, but also
expands, the requirement in the
proposed ruÌe that MARS providers
disclose, clearly and prominently, in all
communications di¡ected at specific
consumers, the total amount tlre
consume¡ will have to pay to pulchase,
¡eceive, a¡d use the service.
Specifically, in addition to this cost
info¡mation, the Final Rule ¡equires tlat
providers inform consume$ that they
(a) may withdraw ftom the service at
ary time, and (b) have the ¡ight to reject
any offer of mortgage reliefthat the
provider obtains hom the servicer or
lende¡ and, (c) if they do so, they owe
notling to the provide¡. As detailed in
S III,E. of this SBP, the Final Rule

-iõãiõãno," ur' cuN^ at 2 (consumers "are
oftsn inslructod to stop making morlgåge
pâymenrs.^).

zaolt can be or ünfai¡ or døcÊptivo p¡ûctico lo
Âdvise consumBrs to tako a cortåin åction without
disclosing ths åttondant mat6Ëål advors6 risks o¡
consequeDcos. See, e.B.,1r le Noìth An. Philips
Corp.,111 F,T.C. 13s,175-84 (1988)iI¡ re I¡l'l
Hon/estet Co., 704 F.T .C. 949, 1066-67 (unfair
prâctics to coûcssl "tuel-gêysoring" håzs.rd whon
usirg ùÂctorsl.ln lnl'l Hæesler, ù€ CotMission
noted tlìat it "lrequentÌy has de€ided that the
omission ofproduct ssf€ty information is an unfåir
årÌd decsptiv€ plactico.' rd, ål 1O4s {quotiD8
FircstøneT¡m e Rubber Co., 81 F.T.C.398,456
11s72)).
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prohibits providers from collecting fees
until the consume¡ has accepted the
result obtained by tlte provider, The
Commission dete¡mines that, to
effectuate the advance fee ban, it also is
necessary for the provide¡ to info¡m
consumers that they may withdlaw Èom
the seruice, and may accept or ¡eiect the
result delivered by the provider, Thus,
this disclosu¡e is reasonably related to
preventinB unfair and deceptive acts
and practices by MARS providers.

As in the proposed rule, S 322.a(bXl)
of the Final Rule also requires providers
to disclose the total cost of thei¡
se¡vices.2ar To the extent tl¡at a p¡ovider
bases its fee on a fixed percentage of the
amount of money the consumer saves as
a result of the se¡vice (instead of
charging a flat fee), it must disclose this
pe¡centage.2az This disclosure is limited
to coltrmunications dirccled at a specific
consumer because MI{RS providers
often charge consume¡s diffe¡ent
amounts based on thei¡ individual
ci¡cumstances. In such cases, it would
be very difficult or impossible to
provide accu¡ate information about total
cost in commercial communications
directed at general audiences.
Nevertheless, the ¡eco¡d shows that
maûy MARS providers do not inform
individual consumers about theh fees
prior to the time of contracting.2as The
total cost of a MARS is perhaps the most
material inlormation for consumers in
making decisions whether to ente¡ into
a hansactioû with the provider.
Requiring this disclosu¡e will help
protect consumers ftom being misled by
providels who give incomplete,
inaccu¡ate, o¡ coûfusing cost
information. This disclosu¡e, therefo¡e,
is reasonably ¡elated to the prevention
of deception.

3. Disclosures Not Adopted
The Commission declines to adopt

some modifications to the disclosu¡e
requirements that some commente¡s
suggested. The reasoûs are set forth
below. As a general matter, the
disclosures required in the Final Rule
are focused on respondinB to t}le core
unfair and deceptive acts and p¡actices
t¡at the Commission bas identified

--'prouid"r".uy 

no, uv.dÊ this disclosùo
rcq'rir€m€nt, in whols o! ir¡ paí, by låbeli¡8 the¡.
fecs orcha4es as "penalt¡€s" o¡other tems, Tbis
p¡ovision ¡equi¡es thÉt providers disclose all oftbe
costs the consumer will have to pay the prcvider
in connection w'th the mortgå8e assisls¡co rsìisf

,{, Furthor, r€gardless ofwhethe¡ ùe p¡ovide¡
discloscs its fee as a nãl Moùl or percentaSe of
savi¡gs, it maynot lale¡ char8e ùe consumer a

lãrge¡ anount or percentåge than initislly disclosed.
Doins so would cleârly vio¡¿t6 S 322.3(bX11) of ùe
Final Rulo.

,43See NCRC Report, suplÛ note 76, at 21.

through its law enforcement actions a¡d
through public comments, Adding more
disclosure requirements, even to the
extent they might provide some help to
some consuIoers, sks overshadowing
more impo¡tant info¡mation or
overloading consumers with too much
infoÌmation.24.

Two commenters suggested that
requiring MARS providers to disclose
their historical performance could help
consumers understand the risks in
purchasing MARS ñom them.245
Pe¡fo¡mance data, if it could be
calculated in a useful, non-misleading
way, likely would be valuable
information to consumers in deciding
whether to purchase MARS. The
Commission has concluded, howeve¡,
tlat requirirg MARS providers to
disclose their performance data is
imp¡acticable. Given the broad variety
ofresults MA.RS provide¡s might be able
to obtain, they would have to
incorpo¡ate many potential va¡iables to
calculate success mtes for consume¡s.
For example, one corsumer may
consider a sholt sale a success, while
a¡other may consider only a loan
modification to be a success. It is,
therefore, impracticable to develop
acculate and comparable performance
data that providers could disclose to
consumers. Mo!eover, requiring
disclosu¡e of histo¡ical performance
data would not be feasible for the large
number ofMARS provide¡s who a¡e
Dew market eût¡aûts, because they lack
past data or¡ which to base a valid
historical performance claim. Furthe¡,
shifting market conditions and changes
in Bovernment a¡d other assistance
programs could have substa¡tial effects
on the reliability of historicaì
performance data as a predictor of
future success.2r0 The Commission

- 
"., c-'*t-. ***"¡ 

"hows 
that ùe abitity of

consumoß lo process info¡mation ùd make
råtional cboices nay be ihpaiEd if the qùånûty of
th6 infomation theyreceiv€ is too 8¡sÂt. See

seneroþ Yu{hon chøn et al., The Effects of
Info¡ñotion ove¡load ôn Cônsüllj.êß Subjactivo
Stote Towotds Boyin9 Decision ìn the Intemet
ShoppinB Env¡ìonmenL a(1) Eloctronic Comm. R€s.
& Applicûtions 48 (2009); Byung'Kwsn Lee & W€i.
Nâ Loe,'Ihe EJfect of Infomoüon ovorload on
Consul'ner Choice Quolity in on On-Une
Anvtron¡nenl, 21(3) Psycbol. & Mùksli¡g 1se,177
(2004).

,{5LOLLAF at a; C0US at 5-6 (addin8 thÊ(
his{oricaì pgrfomanco dEta noùld only bo
m€s¡ingtul ifa M^RS providor had beon in
business lotr8 snou8h (o havo småssed s sufficiont
¡eco¡d). l¡ cotr(¡as(, a conso¡tiùm ofstat€ ¡sgulåto¡s
ùr8od ù€ Comission to prohibit MARS provid€rs
fiom disclosing sùch infoÍnålion bscâus€
pe.tomuce figùss cù bs easiìy mùipulated or¡d
coùld misìead consMers. CSBS a( 3.

zrGFor similar ¡eâsons, tho Commission declinod
to require providex to disclose theirdrcp out mt€s
in anonding tho TSR to addross dsbt reliefsorvic€s.
See 1SÃ; Fhol lqule, 7s FR 484s8,48497 & nn, s31-
32 (4u8. 10,20101,

coricludes that, to p¡event p¡oviders
from deceiving consumers ¡egaÌding
their performance, it is enough that: (1)

S 322.3(bX1) of the Final Rule prohibits
MARS providers from mis¡epresentjng
the likelihood that pu¡chasing MARS
will ¡esult in a successful outcome, and
(2) SS 322.4(aX2) and 322.4þ)(3) require
p¡oviders to disclose tllat lenders may
not ag¡ee to modiry loans even if
consumers Durchase MARS.247

Four com'menters suggested that
MARS providers be required to disclose
tllat MARS are available fo¡ free o¡ at
lower cost f¡om nonprofit housing
counselinB agencies, such as those
certified by HUD, and disclose the
contact infomation for these
agencies,2rs Altlough some consumers
would benefit hom this info¡mation, it
is already available ftom other sources,
including the agencies themselves. In
addition, the CoEmission is mindful of
the need to limit the numbe¡ of
disclosu¡es to maximize their
effectiveness, As noted above, the
greater the number of disclosu¡es, the
higher the risk of overloading
consumers such that they do not read or
comprehend any of the info¡matioû, Fo¡
t}Iese ¡easons, the Commission
dete¡mines that the Final Rule's
prohibition on mis¡epresenting the
availability, performance, cost, o¡
characteristics of a¡y alte¡native means
for corsumers to obtain MARS, which
includes misrepresentations regalding
any nonprofit housing counseling
agency or p¡og¡am, is sufficient.zae

Finally, one commenter suggested
that MARS p¡oviders be required to
provide their physical add¡ess and
Iandline telephone number.250 Many
MARS provide¡s, like othe¡ businesses,
routinely make contact info¡mation
available to prospective custome¡s and
do not need to be compelled to do so.
In addition, after the consumer agrees to
use a provide¡'s se¡vices, the
prohibition on advance fees in tlre Final
Rule means that the provider will have
to communicate with the consume¡ to
proffer the results and obtain payment.
There is ro info¡mation in the reco¡d to
supporL the conclusion that MARS
providers generally are not already
making their contacL info¡matior¡
available, o¡ that they generally wou'ld
not make such info¡mation available to
get paid. In the absence of information

-iEãlõãss m,c.r.b. Ðd rI,D.2.
¿{û LOLIÁF at 3-4 (requ e discìosüe thât M-{RS

s€rvicos are availablo for he€ from HuD.certilìed
counsoìing õBenci€s); CSBS at 3 (requir€ disclosure
thåt MARS so¡vicês catrbe obtained hôrtrDon-p¡oñl
a¡d government oBanizations for little or no costl;
LFSV at 3; N,{AG ât 4-5.

no see S322.3(b)(e).
,5o NYC DC^ 3t 6.
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in lhe ¡eco¡d SE showing that contact
information is or will be lacking, the
Commission declines to incìude in the
Final Rule a requirement that MARS
providers must disclose this
information.

E. Section 322.5: Ptohibition on
Collection of Advonce Fees qnd Reloted
Disclosures

The proposed rule barned MARS
providers from requiring that consume¡s
pay in advance for their se¡vices, j.e.,
pdor to p¡oviders delive¡irg the
promised ¡esults. The Commission has
determined to adopt an advance fee ban
in the Final Rule, but with two
significant revisions to the ban in the
proposed rule. First, the Final Rule
prohibits a provider ofany mo¡tgage
assistance ¡elief service-including loan
modifications o¡ othe¡ fo¡ms ofMARS-
from collecting any fees until the
provide¡ negotiates, and the consume¡
executes, a witten agreement for
mo¡tgage relief with the lender o¡
servicer. Second, to effectuate this
provision, the Final Rule also ¡equi¡es
MARS provide¡s, at the time of
forwarding the offer of mortgage relief,
to disclose that consumers have the
right to accept o¡ reject the offe¡, a¡rd to
provide consumers with a notice ftom
their lender o¡ se¡vicer disclosing the
mate¡ial diffe¡ences between the terms,
conditiors, and limitations of
consumels'current loans and those
associated with the offe¡ for mortgage
¡elieî, These p¡ovisions supplant tlte
proposed rule's allowa¡ce of fees once
(r) the provider delive¡s an offe¡ f¡om
tìe se¡vice¡ o¡ lender for a mo¡tgage
loa¡ modífication meeting ce¡tain
minimum ¡equi¡ements; o¡ (2) in the
case of providers offering M,ARS other
than loan modifications, the provider
delivers the rcsult that it represented it
would delive¡, The ¡easons for these
aÌterations to the proposed rule are
discussed below,

7. Proposed Rule and Public Commenß
Beceived

The advance fee ba¡ in the proposed
¡ule included two separate pÌovisions,
one addressing the ma-rketinB of MARS
Benerally and the other addressing the
marketing of MARS specifically to
obtain loan modifications. The fi¡st
p¡ovision in the proposed rule,
S 322.5(a), prohibited MARS providers
from requesting or receiving payment
until they achieved all of lhe ¡esults
thatr (1) The p¡ovider had represented
that the sereice would achieve; and (z)
wouÌd be consistent with consumers'
reasonable expectations about the
service. The second provision, proposed
S 322.5(b), prohibited MARS providers

that ¡epresented that they would obtain
a loan modification from ¡equesting ot
receiving payment until they had
achieved a modification meeting certain
specifications, namely: The cont¡actual
change to one or more terms of an
existing dwelling loan between the
consume¡ and the owner of such debt
that substantially reduces the
consume¡'s scheduled pe odic
payments, where the change is (t)
Permanent for a period of five yeals or
mo¡e; or (2) Will become pe¡ma¡ent for
a period of five years o¡ mo¡e once the
consume¡ successfully completes a trial
oe¡iod of th¡ee months o¡ less.' The proposed rule also required
MARS providers, prior to collecting
paynenl, to fulnish to consumets
documentation showing that they have
secu¡ed an offe¡ of moÍgage relief from
the consume¡'s lender o¡ servícer,

a, Comments Suppo¡ting the Advance
Fee Ban

A laÌge number of commenters
supported tle proposed advance fee
ban.2s1 NAAG's comment, representing
40 attorneys gene¡aì, urged the
Comúission to adopt proposed S 322,5,
arguing that it was "c¡itical" and "the
linchpin of effective dete ence of
haudulent pmctices" by MARS
provide¡s.252 ,\ccolding to NAAG, "[t]he
collection of advance fees virtually
ensures that consume¡s will have no
¡ecourse when corsultants fail to
perform sewices, as is generally the
case."253 Three state atto¡neys geleral
who joined the NAAG comrDent also
submitted individual coûments offering
simila¡ ¡easons for suppo¡ting the

-1.¿"ãuã 
¿ in,1" ¡.¡pRM. mÐy orrhose

commonters rÊcomlnsndsd s( the ANPR stago that
the Commission include ån advånce fe€ bo. Sce
MABS NPÃM 74 FR at 10808 & rù.19-21.In
addition, soms comn€nt€¡s who didrct comment
on the NPRM had ådvocatÊd ân advuce fse bõ at
the ANPR sla8e. See CRC (ANPR) ât 4 ("Bânning
advancs f€ss is å cruciâl compon€trt to any effort
lo reduce' .' unfâirånd decBptive pracl¡ces i¡
the loan modilì€ation industry and wiu ìiksìy push
muy scsm alists out ofoul commu¡iuês. The FIC
should ban lh€ cûllection ofsdvmcs f€es oulright
"'."); Shriverât 2 (¡ecommendin8 prohibition
on up.front fees); NCLR â! 1 (recommending ùal
up-ftont fees bB bmned); CMC at I ("Tbe CMC
would suppo¡t å bmo¡ limirátion on the colloction
ofsdvsnce fees by MÂRS providers.")iChasÊ ât 3

{"trlhe pa}nent orâdvance fees should bs bã¡ned
because tùer€ is no guårantoÊ the MARS p¡ovider
will be successful ' ' '."); HPC !t 2 (al8ui¡B thÂt
consumerc should not be reqìrûed to pay up.front
reÊs).

2szNA^G ål 2-3; see orso NAAG {ANPRI at I (",4
ban on ådvmce fees ' ' ' is necessary for any
meMin8tul horrSãBe consultant r€gulât¡on . . ..

^ 
key provision ofany rule rcgulutint no.tgãBo

consultaÌts is that no fee Inaybe chùged or
collected until afterthe morrgage consult6nt hâs
fully perforûled eEch ùd every service th€
mortgsto consultÐt conuacted to pÊ¡foín or
represe¡ted tlat he orsbe would pe.torm."),

proposed advance fee ba¡.zs4 Ir
addition, a coalition of state ¡egulato$
of financial institutions suppo¡ted tlte
proposed ban, arguing that it would
cu¡b abuses in the MARS industry.25s
NA.AG, individual state attorneys
general, and the financial institution
regulators specifically recommended
that a final rule eliminate the possibility
of MARS providers evading the ban by
charging fees on a piecemeal basis
before they have delive¡ed all ofthe
results they represented.,s6 NAAG and
the individual state attorneys general
noted that many MARS providers split
thet sen'ice into disc¡ete steps and then
demand most of theb fees afte¡
completing ¡elatively insignificant
inítial steps, such as answering a phone
call or sending the consumer
prcliminary fo¡ms,2s7

,{ wide aûay of consumer advocates,
comûu¡rity orga¡izations, and legal
service providers also submitted
comments generally suppo¡ting the
proposed advance fee ban,zs8 These
comments argued that a ba¡ is necessary
to ensu¡e that prcviders delive¡ the
results they promise and to cu¡b
deception and abuse.2se Like those of
the state law enforcement agencies and
financial regulators, some of these
comments also urged the Commission to

-""" 

s*-c- MN,\cut 2-3iMA 
^c 

at 1; oH AG
at 1i sée o/so, e.g.,l.,lYCDCA at 3-s (New York City
Departm€nt ofConsumor Affails stating support for

,ss see csBs at 3.
,soseeNA{G âr 3 MN 

^Gâ( 
3: CSBS at 4; MA

AC at 2. Some commsnlsrs also Doted ùat ùoy
håve observed MARS p¡ovide¡s tbãt char8o fees
piecemeal in order to circumvent ststo statutory
advancs f€o båns. See N.{AG at 3i MN AG ût 3i MA
AG a( z.

¿"NAAGst 3 MN 
^Gat 

3; MA 
^G 

â( 2 ("lulnd€r
En sxElnption for piecømgaì føes, provide¡s would
coûütru€ the widespEad cuent p¡sctice ofhoDt
loãdi¡g pieceneal fees, so t¡dt tl¡e provid€rquickìy
obtains a substantial psyment that is
disproporlionå(6 to ths amouJlt ofservicBs
providod.").

,5¡see CRL: LFSV ãt 2-3iLCCR at 4; IVMC Ét 1i
NCLC at 3; LOLL^F åt 4iCtruS at 6-8.

,3oS¿e, ¿.9., CUUS át 7 (¡Tho prohibilions on
advånco fÊÊ påyfnenls is the rnost effeclive tool in
this propossd mle to d vo bÂd actors hom t¡e
ndletplace. malin8 room for lh6le8itimats
companios to fill in tho void and provide quality,
honsst sorvicEs oÌ¡d products to co¡sm6¡s."); NCLC
at 3 ("Thê singì€ most iEpo¡tùl provision is
s€ction 322.5 ' ' ', WroDSdoe$ are alllacted to
mo¡tBaBe assistancs rcliefservicss by th€ potontial
for exl¡actin8 lar8e påt¡mÊnts fiofn homeowners
witlout perfoúning my work or providing u'thìllg
ofvsluo. R€quüing l¡orl8age sssislance rclief
sorvices (MARS) provideÌs to earn their f€e before
bei¡g paid will dd rhe må¡ket of thos€ lrho
spocialize in nothing moro thÐ'toÌe tle mo¡ey
aîd r¡rn."'); LCCR ål a ("Tbe ban will also protect
st¡uBgli¡B bomeownors by incentiviz¡nB MARS
providers to reprcs€nt thêjr cåpabilities in å wåy
thst rcnects sepices ùey ca¡ realisticålly provids
in å timely m¡Úor.").
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p¡ohibit MARS providers f¡om
collecting fees piecemeal.26o

Comments hom the financial services
industry, including a trade association
rep¡esenting mo¡tgage brokers and
anothe¡ ¡ep¡esenting financiaÌ
institutions, also supported the advance
fee ban.261 In addition, several
California atto¡neys who provide MARS
suppo¡ted an advance fee ban fo¡ non-
atto¡ney MARS provideÌs, asserting that
it would cùb tleb abuses,262

In the NPRM, the Commission
requested comment on possible
alternatives to the proposed advance fee
ban, e.9., pe¡mitting a limited advance
fee or allowing providers to requi¡e
consumers to set fees aside in a
dedicated account.263 In response to this
request, state attorneys general and
regulators argued that the alte¡natives
on which lhe Commission requested
comment would be inadequate to
prevent deception and unfairness,26a

2oo See LFSV at 2i LCCR at 8; LOLLAF at 5
("Allowing tny fess to bô collscted priorto
providin8 a pemanent lou modification p¡esotrts
MARS p¡ovid€rs wilh aback door opportunity to
oxtracl signilicant sums otnon6y witloìrt any
bsnefit provided 10 the consumer.").

2ß1 See, e-8., MBA ar 2-3 AFSA at 5, AFSÀ
ar8ued that bo DB advÐce fees is the best wÂy
lo ensuÞ lhãt providers deliver a beneficial sepice

,o¿See Grc€nn€ld at 2 ('Al/e appìaud tle basic
r€slJirtions that âr€ proposed on tle âbiìfy of
MARS p¡ovid€¡s ' ' ' lo request ånd sccspt
advanc€ fo€s. Thes€ restric{ions årc ì^,aûå¡ìt€d
because there is mple evidsnce hom th€ stats
Attomeys Gencrsl ud olh€r soúces i¡ C6l¡tomia
and nåüonwids ùat persons who ùo ìookb8 to
tâls ådvmtsge ofdisksssed consr.rne¡s ua
g¡avilali¡B towùd tjìis relatively new ñold.").

26175 FR al 10730-3i. ror purposes ot discussion
in lhß Section oftbe SBP,lhe Commission uses the
phrase "dedicated account" to incìude any account
into which a M^RS providerrnighl r€qu€sl o¡
require consumors to so( aside fees lo €nsùe thst
lhs provider can late¡ collect then. The te¡n
sncompasses an .esc¡ow accout,' ã phase
freqùetrlly used itr the real estate conlext to describe
Ð accounl conlroued by a third-parly âdfninislmtor
inlo which a consum€r plac€s â doposit for tho
purchase ofÊ homs. It also oncompåss€s a "thrst
åccount,' a pb.råsÊ most coltrmonly ùsed to desc¡ibe
fNds pãid by clisnts to Âttomsys, which attomeys
sel aside ùd fiom which tley latercolìecl or
withdraw thoir fe€s. Tho public commenls ând
other nate¡isls in tI€ record somEtinss us€ ùcsu
phÂses i¡te¡chù8eably, ùd the Commission
inlends fo¡"dsdicated accouDts" to include all of
these mechanjsms. and any other v6riations, for
setting asid€ consumor funds.

20{ See N¿l]tG at 2-3 M^ AG at 2; CSBS at 4: soo
arso NYC DCA al s. Specincally, NÂAG Ëis€d
conc€rns that th€ uss ofdedicâtsd accounts would
not p¡ot€cl consumers bec¿üse (ûs domonsllatod in
ons ìåw enfo¡cement acúo¡ described in iß
comnenl) provids¡s might iDapp¡opriolely access
lhe hùds set aside or retuse 10 rcturn those funds
to consumers. NÂ,AG at 2-3.In responso to similar
concems aboul pemillint dodicatod accoúls ¡n
the provision otdabt ¡eliefse.vices, fo¡ puposes of
ils racenl mendnenrs lo the TSR, the Commission
imposed seveml condilions forusins such Êccounls
to ensuro that providsrs do not imprcpsrly obtsin
or control th€ f'rnds. Se¿ 15Ã; Finol nuìe, 75 FF. al
49490-91.

Several consumer group comments
similarly recommended that the
Commissior not adopt eithe¡ of these
alte¡natives, For example, three
commenters specifically opposed
allowing providers to collect a fixed,
limited advance fee;26s two of t¡e three
argued t}rat providers would collect any
upfront fee amount peûûitted a¡d neve¡
provide any benefits to consurDe¡s.266
Other commenters urged the
Commission not to permit provide¡s to
force consume¡s to set aside f€es in
dedicated accounts.267 Amon8 other
reasons, these colnmente¡s asserLed that
allowing MARS providers to require
such accounts would place the onus on
consumerc to recove¡ the deposited
funds if providers failed to perform.263

b. Comments Opposing the Proposed
Advance Fee Ban

A number of MARS providers, many
of them atto¡neys,26e submitted
comments opposing the proposed
advance fee ban.270 These commerters
offe¡ed several ¡easons fo¡ tlei¡
opposition. FirsL, MÂRS p¡oviders
argued that their services f¡equently
confe¡ substa¡tial benefits on
consumers, including collecting,
reviewing, and explaining to consumers
the paperwork sent by lenders and
selvicels;271 making repeated phone
calls on behalf ofconsumers to lende¡s
and se¡vice¡s to ensure tlat they have
received necessary info¡mation and
documents; 272 advising consumers on
whether they would be eligible for a
loan modification o¡ other
alternative; 273 recommending that
consumers consider bar¡kruptcy; 27a and
offering emotioûal suppo¡t,27s At least
two MARS providers submitted

¿oscUIJs åt 6i LccR at 4; LoLL^Får s.
206LOLL^F 3t s; CUUS st 6.
zoTLFSV at 3; CUUS at 7; WMC åt 2; LOLLÀF at

5.
zooLFSV ãt 3r LOLL^F at 5.
zooSe¿, e.8., MobleÍ Deal; Ro8ers; Da¡Bon; Holler;

Gilesi 1st 
^LC. 

Many ofthe objections that M.ARS
providers who are attorneys råissd to th€ proposed
ådvûnce f€e bån åpplied equâìly to non-âttornoy
¡úrARS p¡ovide¡s, Otìsr obiections we¡o alto¡n€y-
specilìc.

'!70See, e.9., MFP (non-attorDey prcvider);
Metropolis (sano): Rato Modin€adons (såm€)l

¿h See, ¿.9., Ciles at 3-4; DÂl8on at 2.
27,See, ¿.9., Dùgon åt 2; Coldber8át 2iGreenneld

273 See, e.g.,1stALC at €,
¿,i 3¿e¡ e.8 , ciles a( 3,
,,s See¡ eg., Gilss at 3 (¡¡I do th€'hÐd hoìdin8'

thou8hout tle process ùd I m lhe one drãt
assues them tbey arc not gojng to loso thoir
holnes.'). One comment€ralso noted thât, svsn
when unsuccesstul â( ob(âijìing å 106¡ modificâtion,
ha often cm forcø a delay iIl his custorDers'
fo¡eclosuæ proceedings so tbat they can rcmain in
tleir homes for an additionål period of tim€. See

comments claiming that they have
secured loan modifications for a Ìarge
numbe¡ of their customers,276 although
they offe¡ed no data o¡ other
substantiation fo! these claims,

Second, MARS provide¡s asserted
that, without the ability to collect fees
in advance, Iegitimate MARS providers
would be unable to stay in business and
would stop providing services, leaving
consumeÌs eithe¡ without assistance or
vulnerable to illegilimate providers,277
These commenters argued that MARS
providers need adva¡ce fees to cover
thei¡ ongoing operating costs-e.8., for
payroll, office space, and equipment-as
well as the di¡ect costs of seeking
modifications, all of which they ircur
p¡ior to obtaining the modifications,273
The commente¡s claimed that, as a
result of delays and other problems
lende¡s and servicers cause, it can take
hom seve¡al months to a yeaÌ to obtain
a modification, a long time to go
without being paid.27s The commenters
also argued that they need consume¡s'
payments upfront because most
consumeÍs who purchase MARS a¡e in
financial disl¡ess and may be unwilling
or unable to pay the amount owed to tle
provider even when the provider has
completely fulfilled its p¡omises.23o

2, Legal Basis

a. Unfai¡ress
Based on the ¡ecord in this

proceeding, the Commission concludes
that it is an uûfaù act or practice for
MARS p¡oviders to charge advance fees,
because: (1) lt causes o¡ is likely to

,,o See RoCers at 2 (statin8 thal his firm bas
ôbrsin6d t¡iâl modiffcations lor over 90% ofils
customers and lìãs never ¡ailed to converl a l¡ial
modifìcåtion inlo s pe.manent modificaliod)i
Hawrhomo åt 1 ("I havo over 600 success stories,
and i fsicl Bet 80 loån ¡nodiñcÀtions i¡ Â Do¡th for

2zz,see, a.9., sygit Êt 1; Råto Modilications at 1i
RogeF st 9-l0iWallsc€ ål 1; Hollorål 1; Giìss at
3; DsBon åt 1, 3; Carl at 5; Goldb€rg at 1-2; Deal
åt 4. One comment submitted by s B.oup of
attomeys wbo provide MARS su88ested tlat buy
âttomeys in califomia havo alreådy stopped
offering these sorvices to consurners as a rcsult of
that st6te's sdvùco Ie6 bãD, which ¡ecently becue
applicabìe to auoneys. See Greenñeìd !t a.

270 See, e.&, Rogers at 9i Dix at 1i GLS åt 1;
Hunter åt 1 ("How ùe thB l¡gh{s, phones,
comput€rs, mårk€ting, snd payroll to bo mst if ws
only rcceiv€ compensation dow¡ tlìo road?").

¿'0 Seo, e.9., Ro8ers ot 9: Pelers at l; CLS al 1i
DùEon at 3; Giles at 3 (trotirg that "! successtul
loù modification lak€s a yeù, Eìd is nevor
Áccomplished in less thÊn sû (6) nonùs')r
G¡esnñeld at a ("Mo¡t8age ìoù Dodifications often
tale Fom six motrths to a yeor to ¡each a

2¡oUSHS ål 1; Rogors st 9; ARsÆelers st IiGLS
åt 1; ARS/P€têrs år 1 (srâting that, undårCÊlifomiå
law barring upfront f€es, "I âm håvin8 to spend
hoùs chasing do$qì pa}'rûsnts ftom clients ând
gouin8 rh€ run around"); Doal st s ("1 Êm rot
i¡t€rÊstsd lû chssi¡g clienls who fãil topãy. )t is
usuållya wast€ of tims a¡d money.").
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cause substa¡tial injury to consume¡s;
(2) the inju¡y is not outweighed by
courtervailing benefits to consumers or
competition; a¡d (3) the injury is not
reasonably avoidable by consumers
themselves,zsr To prevent this injury,
the Final Rule bans MARS providers
from collecting advance fees fo¡ tlei¡
services,

(1J CoûsumeÌ Injury ftom Advance Fees

The ¡eco¡d shows that chaÌging fees
for MARS prior to delivering results-
the most common busiûess model in
this indusb-y ,3z-causes or is likely to
cause substantial inju¡y to consume¡s,
Consumers in financiaì distiess suffer
monetary haÌm-in the hundreds o¡
thousands of dollars-when, following
sales pitches ftequently characterized by
high pressure and deception, they use
their scarce funds to pay in advance for
promised results that ¡aÌely
!ûate¡ialize.263 When MARS providers
fail to perform, consumers may lose
funds they need to make monthly
mortgage paJ¡ments and thus may lose
their homes as well.

(a) Consumers Are lnjured Because
They Pay for Sewices That Are Neve¡
P¡ovided

The ¡eco¡d shows that MARS
providers do not achieve successfuì
results fo¡ the vasl majority of their
customers. Consumers who pay advance
fees but do not receive promised
benefits lose the often conside¡able
sums they have paid for MARS services
(typically hundreds o¡ tlousands of
dollars), fu nds fi nancially-distressed
consume¡s often need to make mo¡tgage
pa¡rments or meet othe¡ basic needs.23a

-*.15 

usc a51n¡.
,02Se¿ supE ¡otes 47-49 ånd acconpanying t€xt.

ln the Comnission's Ìaw enforcemont actions,
MÂRS providers u¡ifomly have charged sdvânco
fees to consumors. Soe FIC Case List, suprâ nots
28. Arl seeUSHS sl 1 (MARS provido¡ stauDg that
hÊ only collects f€Ês afts¡obtåini¡B a trial
r¡odificåtiotr for his custoDers).

zst See'fSR: Finol Bulc,Ts FR at 44482.
Moreover, this p¡actice deates incenlives lor MARS
providers thal ùe tundamsntally at odds nith th€
in(eesls of consumers-to expond th6il r€sourc€s
on soliciting cus(omers ùd collecting fees, râth€r
thÐ p¡ovidiD8 servic€s. See olso id. at 4a4a4.

,u{ See, e.9., NCRC (.{NPR)at 3 ("Th€ high costs
oflou nodiñcation and foreclosure ¡€scuo s€rvices
may also prev€nt nnâncially sL¡esed consme¡s
from being abl€ to pay ùeù reBulü moÍEa8e
pâynênt, if tleybuyin(ocompanies' prcnises. If
rhe conpaìy does not deliver, th€y nay b€ unâbìs
to co¡¡ect ùe d€linquency for låck ofù€s€ tu¡ds.')i
N^^G (ÂNPRIar 10 ("Pâying the f€e ìrpfront likely
means that somo of thB consürs¡s otler bilÌs wil)
not b€ paid or that the co¡suù will have to use
crodit cuds or tunds fro¡n frieDds or family."); MN
,c.C (ANPR) at 2 {"These advance fees often m¡le
it oven morc dimcult for th€ hofnoowneF-and ùe
loân mod¡nc¿tion or foreclosüe rescue
consuìtânt-to gffoctively resolve tle homeowner's
lùa¡cial dilemna.')i see olso îSR; Finol Bule, 7s
FR al 48484.

The FTC a¡d state law enfo¡cement
agencies have collectively filed over two
hund¡ed cases agaiûst MARS
providers.235 These cases typically have
aìleged that the defendants employed
deceptive success claims to entice
consumers to purchase thei¡ se¡vices,
and then did not produce the results
they promised.rs6 ln one ¡ecent FTC
action, fo¡ example, the court found that
defendants successfu lìy obtained loan
modifications for fewer than 5% of their
customers, despite their ftequent claims
of a 90% or 10070 success rate.237
Similarly, the court in anothe¡ FTC
Iawsuit concluded that the defendants
had a success rate of"no mo¡e tllan
between 1% and 10%."?33 The lllinois
-ãlFÊãìä s"*xu ond PÌoducts: rhe Rote ol
tÀe Federcl Ttude Connission in Prctect¡n9
Consumeß, HedinE Beþ¡e the S. Comn. on
Connercq Sci. e Tronsp., 111th Cong. 6 (2010)
(bstinony of FIC).

,0oSe¿, e.C., FTC Case List, süpE rcte 28: NAAG
(ANPR) at 6 {"In oùr experi€nc€, we havs found tbat
ssrvices provided by foreclosùr€ rescùs services
comps¡ies resì t only in cosls to consme¡s, There
arc no benefits. The companies collect an upñont
fes that consun6ß can ill-!fford to pay. Consumers
lhen submit finÐcial intormation lo the companies
and the companies promise to forward t¡e
information to th€ consumors' loan servicerc and
obtåin a loan nodificsûon offe¡. In ù€ msjori(y ot
cases, tìre compÐies do nothing with ùe
consùme¡s' inforhãtion, The consmes then end
up turnin8 to å non'profit forhelp, calling their
servicers thenselves, or falling Íurlhorbehind on
th6ir mo¡tga8e paymonts âs thoy wÊit for tho
pronised loù nodificãlion offor ùat rcve¡
materiâlizes.")isee diso, e.9., P¡ess Release, Cal.
Au'y Cen., FourAnesfed F¡ve Wonted Jot Fleecing
Hun&eds oÍ Honeoøeß Seekins Foreclosum
Äeüel{May 20,2010) (criminal mátte. alle8in8 that,
"tiln almost sv€ry case, no loa¡ modilìcslions were
complst€d lhy d€rendantsl, ss prcmised," âlthough
ù€y p¡omoted eo% ro 100% succ€ss ¡åtos),
dvo¡ Io hl e o t h ttp : / ld$.co,Bov/ newso le¡ß/
rcleose.php?id=1923;NA?.C (ANPR) at 3 ("As of
luly 1, 2009, tho Omco ofthe Illinois Attorn€y
Generål håd idontined roughly 170 companies
op€rating in lllinois that appear€d to hav€ offerod
orwor€ p¡€sontly ofiering foreclosure r€scue
ssrvic€s that violated lllinois ståte lâws. The
majority ofthese colnpùiss lBÌ€ impemissiblB ì¡p-
front fees ùd then fail to delivg¡promised
s€rvices."); MN AG (ANPR) at 2 ("^s a geneml Iule.
these compûniss provide no service, or at most,
simply submit pûpsrwork lo the hom€ownsr's
nortgage conpÐy."); Chase {ANPR) st 1 ("Chåss's
experience has been that M,ARS enlities disrupl ths
loan modificâtion process and provide little vålue
in sxchÐge fo. ùe hi8h fees they chal8e."),

2ø7 F¡Cv. Doto Med. CoptloÌ,I¡c., No. SA-CV-
es-1266 

^HS 
(Eex), Contenpt O¡, ãt 55 (C.D. Cal.

Iilsd lan. 1s, 2010).
,øø FTCe.Trunãn Forcclosurc Assistonco, LLC,

No. 0s-23s43,O¡derGrÂntingPr€lin.lnjunct. st 11
(S.D. FIa. rntered la¡. 11,2o1o), seeolso,e.B., mC
e, Fedetul lodn Modifico¡ion C¡r., ¿¿P, No. SACV
0s--a01CJC (MLGX). Mem. Sup. Pls. Mot. Supp.
Sumrn.l. al 13 fC.D. Csl. fil€d Ocl. 6. 2010) (ôllegi¡g
lhal company obtained rcsults for consumers at å
rat€ rân8ing ftom 8.9% to 17.76%)i FTCv. Loss
M¡titot¡on 9ctus-,Inc., No. SACV09-{00 DOC
(ANXI, Rep. Mem. Supp. Prelin.Iniuct. át 2 (C.D.
Cal. ñl€d 

^ug. 
13.2009) (åll€Bing that, even

according to ståtisticssoìf report€dby d6f€rdùrt,
"only 27% of fderendB¡fd clienrs were 'spproved'
fo¡ a lou nodification, and only 16% found the

Attorney Gene¡al likewise submitted a
comment stating that in the majority of
its lawsuits against MARS providers,
virtually none of the defendants'
customers appear to have receive
promised services or lesults,zss

Consume¡s are especially unlikely to
obtain the claimed results if the MARS
provider has promised a loan
modifi cation.2e0 Many consumers v¡ho
purchase services fiom MARS provideÌs
are not even eligible for the government
pro$ams that offer incentives fo¡
lende¡s and servicers to make loan
modifications,zoi ,{pa¡t fiom these
programs, lenders and se¡vice¡s often
are unwilling to modify the terms of
loans or forgive fees and penalties as an
alternative to fo¡eclosure.2s2 Eve[ if
lenders and servicers might be amenable
to modification, ma¡y MARS providers
often do little oÌ no wo¡k fo¡ thei¡
customers-for example, neglecting to
contact lenders or seNiceË or failing to
respond to t}reir requests for basic
info¡mation-the¡eby increasing tlte

rnoaif'""tio**pt"ttr")i FTC v. U S Foøcl osure
lCe.itel Coi.p., No. SACV09-768 ryS MGX), Second
Int. Rep. Temp. Receivsr6t a (C.D. Cal, ñled Sept.
17, 2009) (ostimating tìar 21% ofd€fendsnts'
custolnerc wer€ spproved for loån fnodifìcations);
FTC-t. LucosLowdenter " Inc.", No. SACV-09-770
DOC (ANXI, Mem. Supp. TRO Ât 1s (C,D. Caì. filed
luly 7.2009) (allegir8 tla( "lnledly every consuner
who is promised a loan modilìcation neverreceivsd
lny otfer to modiry {heir homs loans"); FrC v.
Frcedon Forcclos¡ne Prcvention Spec¡olis¡s, UC,
No. 2 r09--cv-011ô7-FM (D. A¡iz,lùe 1, 2009)
(sììsging thst dofendants only complsted loan
modifications for abo¡rl6% of cus(omêrs).

,doSeeIL AG (luno 30, 2010) at 2-4Ì seo olso GÂO
Reporl, sùp¡d troto 45, Executivs Sultrnary (finding
tlst "themostactive lMARSlsch€ne is one ln
wbich individusls or componies chÀ¡86 ã fee to.
services not rendered").

¿0t See, e.9., F-tC Cass Lisl, supm note 28,
,01See¡ e.8., Mmìrel Ad€lino etal., WÀy Dor'l

Lendeß Renegotiote More Hone Mofgdges?
Redaþuhs, selÍ-Curcs, dnd secu uzotion 3
(Fedoml Roserve Bank ofÂtlontå, Workin8 Påper
No. 2009-17s,2009), ovûilable ot hup://
M.bo s.îrb.o 4/ecô no niclppd p/20 0s /
ppàpoe1a,pdf lñnùnï t\ål lender p¡ovidsd
monthly paylnent-lowerinB lnodi¡rcations to only
3% ofsoriously dolinquont loåns in 2007 and 2008);
NCLC sl 6 (poi¡tint lo "loln€ $alysis ofslâtistics
formodifications made in May 2009lwhichl
show€d that only 12% rcduced th6 intersst rsto or
wrots-otf fses o¡ principal"),

,o, See suprc nol€ 2S1; see¿Ào, e.8., Alm M.
wüte, DeleeercEinE the Ane can Honeowner:'the
Foilurc of 2008 Voluntory Moflgâge ConEact
Modil¡co¡ions, a7 Co\t\r. L. R6v. 1107,1111 (2009)
(ar8u¡¡8, in¡e¡dÌd, that "lnlo sinSle seûicer o¡
goup of so¡vicer ' r r hss any inc€ntive to
or8a ze a pause in foreclosuros or oreånized
delovorôging program to bonofit tho group"). B'ilsee
P¡sss R€leâss, HOPE NOW, HOPE NOW Repons
MorcThon 476,ooo Loon Mod¡frcdl¡ons ¡n Fì¡st
Qùotet oÍ 2010lMay ro.20101 (coalition i¡cluding
morlgåge servicoß ånnouncing that ils moDbÊrs
hâvo ofierod 2.88 million loan modifrcalions to
consunsrs), dvd,ldåre dr,¡ ttp : / /w+w. h oponow.co n /
press-releoselfilesl
1 Q% 2 O D o to % 2 O Re I e a s e _o s _1 o _1 o. p.lf .
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odds even further that tleir customers
will not receive the promised ¡esults.2e3

In addition to past law enforcement
actions, the significant and g¡owiûg
numbe¡ of consumer complaints about
MARS providers st¡ongly suggests that
they are continuing to fail to deliver the
results they promise. For example, one
coalition of government and private
$oups that collects corsumer
complaints regarding MARS received
3,461 consumer complaints against
MARS providers between April and
August of 2010.re4 Simila y, state a¡d
local consumer protection agencies
repo¡ted tlat fraudulent offers ofhelp to
save homes from foreclosu¡e was the
fastest g¡owin8 complaint category in
2009.,o5

The Commission's extensive
expe¡ience with consume¡ complaints
teaches that such complaints-while not
a ¡epresentative sampìe of MARS
consumers-are the "tip ofthe icebe¡g"
in terms of the actual levels of consume¡
dissatisfaction.2ec The Commission has

""" s"r 
"rp* 

no," zs.
¿0{ Seé Loú Modificalion Scam Prev€ntion

Netwo.k (LMSPN), N¿lionol Loon Modilicotion
Scdn Dotobose nepo¡t-Al+ust 2010, ovoiloble at
http: ww.peventloonscons,org/tools/ossetslliles/
AuEúsnLMSPN. Rep ort-F ;¡of .pd¡ LMSPN, Nûûbno,
Loon ModiJicøtion Scon Dotabase Reporl-July
2o1o, available at hup://

decades of experience in its law
enforcement work in drawing inferences
fiom the numbe¡ and types of consumer
complaints. In this matte¡, the frequency
and consistency of the conduct
desc¡ibed in consume¡ complaints
raises, at a minimum, a stlong infe¡ence
that this conduct is widespread in t}le
MARS industry. The complaint data
co¡¡obolates the othe¡ evidence in the
¡ecord discussed above that MARS
providers, aft er collecting substantial
advance fees, fail to deliver promised
results for most consume¡s.

(b) The Context in Which MARS A¡e
Offe¡ed Has Cort¡ibuted to tlÌe
Substantial Injury

The Commission concludes that
several aspects of the marketing of
MARS have cont¡ibuted to the
subslanlial injury caused by charging
advance fees, First, MARS providers
direct thei¡ claims to financially
distlessed corsumers who often a¡e
desperate for any solutioIl to thei¡
mortgage problems and thus a¡e
l.ulnerable to the providers' purported
solutions.2eT The Commission has long
held that the risk of irjury is
exacerbated in situations in which
selle¡s exe¡cise undue influence over
susceotible cìasses of ûurchasers.2os

Secbnd, MARS proriiders hequently
use high p¡essure sales tactics in selling
theh services.2ss Thus, the manner in
which MARS a¡e sold impedes the free

--"s* 

uoLi-*, policy starement, sup' note
187, âl 1074 (notjng tlat th€ ComissioD may
considsr tho "sxorcis€ fofl undue influence over
highly susceptibls clõssss ofpurchåssrs'ås par of
the unfainess ùalysis).

¿00 ¡d. at 1074 tr,3.
,¡¡ See, e.g.,FTCv. Loss Mitigation Sellts.,Inc.,

No, SÂCv09-€00 DOC (ANX), Mem. Supp. TRO ål
17 fC.D. Cal. Iìled luly 13, 200e) ("Defendants

fâllegsdìyl crsåt€tdl sn åtmosphor€ olprossure and
ulgoncy to ercouaSs consum€¡s to psy thÊ up-front
feo. ln numerous ins(úcss, DefendÐts
represontativos have senl consrhe¡s enails
tnnsmittinB ld€fendants'l loan modil'rcãtion
application thåt includ€s srbitråry doadlines and
othe. weDi¡gs to prcssurs consum€rs to r€tum the
information fasl ' ' r [i¡cluding statenents thÂtl
'[i]ftho 

^pplication 
Process ã¡d Miti8ation P¡ocess

ar6 nol håndled wilh pr€cision ând a sonse of
ur3ency you could very likely ìos6 you¡ horne'É¡d
'[i]t is exl¡emely importã¡t t}!al tlis ápplication be
fåxod backby rhe (3lday deadline to avoid
cåncellåtion ofthÊ fil€."'li FTCv. Trumon
Foreclosure Assistonce, L¿C No.09-23s43, Mem.
Supp. P.L ál 1¡!-1s {S.D. Fla. frlodNov, 23,2009)
(Âlle8in8 tlat defenduls'web siþs stated, "ltlhe
single-most important factor i¡ stoppingyour
for¿closur€ is SPEED!Tim€ is not yourfiiend" and
thåt d€fendants'solicitations slated "[yjou must act
iûmediatBly," ånd "URGENT NOTICET Pleâso Call
Imedistelyl"); rrc v. Dota Med. Cdpitdl Inc.,No.
SA-CV-ee-l266 AHS (E€x), Mem. Supp. App.
Contempt at I (C,D. Cal. fìledMay 27.2009) ("The
tu€l ror ld€fendant's âllesedlscheme w€s rh€
desperel€ pligh( ofconsumsrs fâcing â recossionary
econony md a ftee talling Ìeal eslate mùlet. ' ' '
tTlelemarketers were tËined to t ' ''câpitalize on
feùr Ârd ¡crsate ur8ency."').

exe¡cise of consumer decision making, a
t¡aditional hallmark of an unfai¡
Dractice.3o0^ Third, the t"un"u"tions in which
consumers agree to pu¡chase MARS and
make advance payments often take
place in the context of extensive
deception.301 To induce consumers to
purchase their se¡vices and pay advance
fees, MARS providers make aggressive
performance claims, As discussed
above, in thei¡ ads and in follow-up
telemarket¡ng and email interactions
with consume¡s, MARS pÌoviders
commonly claim that there is a high
probability, or even a guaÌantee, that
they will obtain d¡amatic reductions in
payments o¡ otller mortgage relief.3o2 To
increase the c¡edibility of these claims,
many MARS p¡ovideß misreprcsent
that they have special expertise in
mortgage relief assistance and a close
affiliation with the goveÌnment, a non-
profit p¡o$aú, o¡ the consumer's lende¡
or se¡vicer.3o3 Morever, providers seek
to allay corcerns consumers might have
about paying in advance by falsely
claiming that they will provide refunds
if they do not obtain the promised
¡esults,3oa

Finally, charging adva¡ce fees fo¡
MARS ¡equires consumers to beal the
full risk of the possible failu¡e of the
provider to perfo¡m, even tlough the
provider is in a better position to
assume ¡isk. When selling MARS to
consumers, only the M,{RS provide¡
knows how hequently, and under what
circumstances, it has been successful in
the past. Consumers, in cont¡ast, are not
likely to know whethe¡ a successful
outcome is likely fo¡ them. Consumers
are injured by a business ¡nodel that
fo¡ces tllem to bea¡ the full ¡isk of
nonperfornance arrd the resulting harm,
particularìy, as in this context, whe¡e
the seller is in a better position to know
and account fo¡ the ¡isks,3os

-*su.rsa' 

r¡not aut",75 FR at 48485 & n.379
(citi¡S Unfaimess Policy Stat€ment, s¡rp¡d note 147,
at 1o7 4)i In re AmÈp, 7o2 F .1.C. 1362 11e83), olfd,
768 F. 2d 1171 floth Cir. 1985¡ In rc Hotizon Co¡p.,
97 F.T.C.464 (¡9€1)i In re Sp. Su¿si¡es, 10s F.T.C.
7,340 (198s), aIfd,785 F. 2d 1431 (9t[Ci¡.1986).

3oi As the Commission r€cêntìy concluded in
promùìgatinS the d€bt rsli€t am6ndfnonls to the
TSR, llansactions chalacle¡ized by dec6ption
exÊc€rbEt€ th€ pot€nlial for consuner iniury. See
lslqr F,¡d lqule, 75 m at 48485.

ro, suPlo nor€ 75.
xot süPÌanates 72-74.
ror see supra nole 77.
tot See TSR; Findl nulê,7s FR ât 48485 (citing

coolins oÍÍ Period Fot Doo¡lo.Doo¡ Soles;TÌade
Aetulotions Bule ond Staten.ent of Bds¡s ond
PuÌpose,Xz FR22934,ZZS47 (Oct. 26, 1972)
(codiEed st 16 CFR 429))i Preset lãtion oÍ
Consu,,'ers' Cloins ond Defenses, Støtenent oÍ
BûsJ:r ûÍdPüryose, a0 FR 53506,53523 (Nov. 18,
1s7s) (codifiodat 16 CFR a33) (ssm€); IÍ rc O¡,tj¡
Extern¡noting,lo9 F.1.C. 263,364 ("By ¡aisin8 ùe

Conlinùod

2010,

wt¡1w. p rcve ntlosnsca l'¡s.otghools lose ts/Í¡ lælMoy-
lM SP N -Re p o ñ -F i no Lpdl; LMSPN, Nd¡io¡dl ¿oon
Modil¡co¡ion Sca¡n Dolabase nepoñ-Apr¡l 2010,
o vo ilable at h tt p :/ lww.peventloanscoms.o¡t/
tool s ldssets lÍi 1 es lA pt¡ I-u'tSPN. Repo¡t- F i no L pdf .

,os Conslmer Fed'd of .An.,2009 Consumet
Conpløìnt SùNey Êepon 2s (l!\! 27 , zoao)
{swey¡nB slals and local govomm€r¡l sgEncies
re8ùdin8 ù€ir consumsr conplaints), ov¿iioóle ol
hup : / / M.consu neled.orslelenents /
M.consùneled.o tslf tel
Co nsu mer_Conp Io i nt_S u Ney _Re por107 20 09.pdf .
Moreover, tho Financiål Crimos Enforcem€nt
Netwo.k Ìeportod that ñnûnciEl institutions
submitted âbout 3,000 suspicious activity repo s
relaled to loån modifìc¡ìtion ând foreclosure rescue
scâms in 2009. FinCEN, ¿oan Modificotion dnd
Foreclastm Rescue Scams-Evolvìna lends ondForeclastm Rescue Scams-Evolvìng lends ond
Pauerns in Bank Secrccy AcI Repo¡ting ar 70 IMay
2o7o), ovoiloble ot htlp://ww.fincen.Bov/

Bescue Fñud nepo¡t Moy
2010).

,00 See, e.9., Denn¡s E. Gâftøtt, The Frequency and
Distribution oÍ Bettet Business Burcoú Conploints:
An Anolys¡s Base¿ on ExchonÊe Tronsactions, 77
l. Consum€r Sarisfaclion. Dissatisfacljon, &
Compìainin8 Bohav.88, e0 (200a)(noün8 thåt otly
a small percenta8e ofdìssåtisfisd consumers
coDplain to lhird-pùty entiti€s or agercigs); lsÂnJl€
Hogüth ßt û1., P¡oblens l"'th C¡editCoÌds: An
Ex p loft tio n o Í Co n su ner Conplo i niní Behoviots,
1a J. Consuer Satisfacuon, Dissatisfåction, &
ComplaiDirg Behav.88, eB (2001) (finding that only
7% ofconsumers having problems wjth ùeir credit
cård company complain to third-paly entities or
assnciod.
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Thus, the Commission concludes that
the practice of charging an advance fee
for MARS causes o¡ is likely to cause
substantial consume¡ injury,3o6

(2) Benefits to Consume¡s or
Competition From Advanced Fees

The second facto¡ in the unfai¡ness
analysis under Section 5[û) of the FTC
,{ct is a consideration ofwhether an act
or practice has benefits to consumers
and competition and, if so, whether they
outweigh the actual or likely harm to
consumers. MARS p¡ovider commeûte¡s
posited two mair arguments to support
thei¡ conteûtion tlat chargjng advance
fees is beneficiaì to consumers,

Fi¡st, the providers aÌgued that, in
exchange fo¡ thei¡ upfront fees, they
provide signifìcant benefits to
consumers in the form of completed
services and successfu I ¡esults,307
However, tle rulemaking record
demonstrates that the vast majority of
consumers fail to ¡eceive successful
ìoan modifications o¡ othe¡ fo¡ms of
mortga8e assistance p¡omised,3o3 In the
ANPR and NPRM, the Commission
specifically requested empirical
evidence on the success ¡ates of M,{RS
providers in delivering promised
results.3oe No such evidence was
submitted. Although a few comments

fees, Orkin unilaterålly shifted ths risk olinnalion
thol it had ¿ss'rmed ud€r lhs p¡s-197s cont¡acls
to irs pre-197s cusromors."), aÍfd 649 F.2ð 73s4
{11rh Cir. 1988); ¡¡ ¡e flìonpson Med. Co.,704
F.T.C.648 {1984) (noling that må¡kstors must
provido a hith l6vol ofsùbstðìtirüon to suppor
"clainlsl whos€ truth or falsity would ba diflìcult
or impossible for consurners to €valuatÊ by

trooFor sinilsrreasons, the TSR prohibits advance
fees for three lypes ofservices thãt often år€
pronotsd dcceptivsly (o consùne¡s ir fira¡cial
crisisr debt ¡sli8fservicos, c¡edit repõir ssrvices,
ard ce¡lãin loÐ offs¡s, See 16 CFR 310.4{a)iTSR:
Finol Ãu/e, 7s FR ât 48484-85. The Credir Repajr
OEanizâlions Act ålso bans lhs coll€c{iotr of
advance loes for cr€dit repairservices. 1s U.S.C.
1679b(b).

30? See s'rpE SIILE.1.b.
308^s noted earlior, M^RS provid€rs suggost thåt,

€von in instãnc€s whor€ th€y do not s€curs ths
promisod r€sult,l¡€y otfor consùms¡s othsr seryices
tlat ro banofrcial to ùom, such as day-to.day
ãssislùce in comuicãlinß wiù serviceß or
lend€rs, delåys in Ioreclosurs proceodi¡gs, atrd
€motio¡el s'rppor. See sup¡¿ SIl.E.1.b. There ¡s no
evideDce i! tle ¡ecord establishinS tùe Ê€quency
with wbich providers deliver these "bon€nts."In
any event, providers genemlly do not âdv€rtiso such
ssrvicos or ancillary "bÊnefits,"hu{ instoâd solicit
custome¡s by tor¡ûng the ond¡esult, such as a
Dodified lou. Presuably, this is becauss
consurners arc mùch more intorest€d in r€coiving,
and much more wilìing to pay tor, th6 p¡onised
result. see Isls; Fin¿l Ã¡rle, 7s FR at 4847s
(disnissing arBMents thal debl relietservice
providers offer a¡cill y sewice$ such ås sducåtion
and financial advice because industry members did
not provide evidenc€ lo establ¡sh horv mary
providers offer the sewices, how extensive they are,
or how nuch they cost to provide).

lot MAES ANPR, 7 4 FR ar 2Aa37 i MA&S NPRM,
75 FR al 1O7 27 . 10729.

from M,q.RS p¡oviders included
a¡ecdotes and unsuppo¡ted asse!tions
of success,3lo the bulk of the
comments 311 and the Commission's law
enfo¡cement experience p¡ovide strong
evidence that MARS providers rarely
delive¡ the ¡esults thev oromise.

Second, MARS proíiàers have
asse¡ted tlat an advance fee ban would
impose undue burdens on them,
because: (1) They would not have the
cash flow necessa¡y to fund their day-
to-day operations;31, and (2) they might
not get paid fo¡ the services they
rendered given the precarious finarcial
situatior of thei¡ custome¡s.313 As a
result, acco¡ding to Lhese commenters,
many MARS providers could not afford
to stay in business, and would the¡efo¡e
no loûger be able to provide consumers
the benefits of their se¡vices,314

There is scant evidence in the
rulemaking record to support this
argument, and no industry membe¡s
submitted cost data to back up this
claim.315 The Commission cannot

--"onty 

ono vans *.menre¡ off€red â self-
reported success rats, stating thathe plac€s ove.
90% ofhis clients into triâl or perma¡ent loan
modincâtions. Seá Rogors at 1. How€ver, this
cornmsntsr did trotsubmil any additional
information or dãta supporli¡g ùis clain. A¡othe¡
comm en ter report€d anocdotal accounts of á smal¡
nunber orconsum€rs Ior whom ho purportedly
oblaiæd lou modificaüoDs. Sêe Pùkey (audio
fil€s). Anoùer M.ARS provid er reported ùat it has
ov€r"600 success slories" and secur€s over 80loan
nodiñcÂtions per motrù. See, e.9., Motropolis at 1.
This conmenler also fãiled lo submil infomslion
o¡ data suppo¡lint lhis clôim, denning success
sto¡y," o¡ indicatiry the percentage ofits customers
who received modifications out of lhe toral who
purcbased the sewices.

3rr See süpe SIII.E.1,
3t,Se¿ sup¡d SIü.E.1,b.isee¿lso, e.9., CutIIe¡

(,lNPR) at r ("llloan modificalion is not os simplo
ås lìlling out a fow forms and then il is done. Loån
nodification is å long and involv€d proc€ss. ' ' '
Losn lnodificatiotr compsnios havo 6xpons6s just
liks my otle¡ compuy-pã)roll, leÂss, insurance,
equipneDt etc.')iTNLMÁ (ANPR) at 5 {"[MARS
providersl incur si8njñcÐt costs before the
consumer's morlgage is reÂdy ro be modified,').

3r,See supM StrT,E,1.b.; s¿e dlso, e,&, TNLMA
{^NPR) ãt 5 ("Nearly âll pro¡essions, frorn attorneys
lo accountants to personål tmin€rs, cbår8€ ådvancs
f€es. ' ' ' Th€ ¡s¿son thÊs6 other prolessions
chÈrge fo€s 'up-hotrl'is to Âvoid th€ risk ofbsing
'stiFed' at the end ofa labo¡iously costty sffo(,").

31a See sup¡o SIILE.1.b. One commenter aqued,
altemålively, thût th€ ådvanco fssbon would
compsl lsgitimå(o M^RS providors to chår8o
consumers hi8hs¡ fees (o account for the Ìisk of
DonpãJmenl. Ro8ers ãt 18. There is no ev¡dence in
th€ record substantiating this theory.,tssumi¡g tbat
M^RS providors compst€ 14ith ono å¡other, it is not
clear thât ùey would be åble (o râise pdces with
impuily, th€¡eby pãssin8 tbis cosl on to

JrsNolábly, ¡"IC law enlo¡c€ment actions su8gest
lhat a prodomin6nt portion ofproviders' cosls arc
dedicated to narketiDt and sales, instsad of th6
process ofassiring consune¡s oblain morl8a8e
rctiei Se¿, e.9., FICV. US Foreclosure Reliel Cory.,
No. S.ACV09-768 JvS (MGX), Prelim. Rep. T€mp.
Rec€iver ar I tc.D. cÊl. nled luly 1s, 2009) ('lTlhs
typicâl commission ffor a MARS p¡ovider's

p¡edict with precision the impact of an
advance fee ban, but recognizes it may
force some MARS provide¡s to
capitalize adequately to fund their
initial operations, until they begin
¡eceiving fees gene¡ated by their
delivery of services,316 Companies in
many other Iiûes ofbusiness capitalize
for this purpose. Thus, although the
advance fee ban in the Final Rule may
lesult in new business models,3l7 tle¡e
is no evideûce in the ¡ecord to
substantiate the claim that MARS
providers will not be able to operate if
tley are paid after they deliver results
to thei¡ customers.sl6

A ban on advance fees would shift
some of the ¡isk of nonpe¡fo¡mance
unde¡ the cont¡act from consumeÉ to
MARS providers. At pÌesent, consumers
bear the full risk-typically, they must
pay thoùsa¡ds of dollaÌs up front with
no assurance that they will ever receive
any benefit in retu¡n, The poor
performance of this indust¡y makes it
Iikely that consume¡s will be ha¡med if
tìey continue to bear the full ¡isk of
nonpe¡formance.31e P¡ohibiting the
charging of advance fees ¡eallocates
some of this ¡isk to MARS providers and
gives them a powerful incentive to
actuallv delive¡ ¡esults,

In sh-o¡t. the Commission concludes
t¡at chaÌging advance fees fo¡ MARS

tøl€phono ssì6s peoplelwas S4s0 fora tutly paid
salF.e., Sz,soo-with an sxt¡â SZ5 itthe
consumer paid by debit cùd or wire trmsf€r.").

3roSee, e&, LCCR al a ('The for-profit bùsinsss
sho!.¡ld b6 ablo to cEpitâlizs its business in a man¡er
so thãl it cm cury forwErd th6se nominâl feÊ, ås
oper6tin8 cosls Md then ircorporate that oporsting
cost into th€ lee obtained from the consuner oler
thÊ se¡vicos år€ rsndorcd."). Soe generollyTSn:
F¡nol nùle,Ts FR 4a4sa l,Aug. 10, 2010).

¡',In conn€clion with the FTC'S recent
Metrdments to th€ TSR (o curb d€coplion and
Àbuse iD dsbl relisfsspic€s, induslry
representauves simildly argued that tlsy would bÊ
unable to pay thsù ope.áting costs without
collecting advance fees, See TSR; Finol Bule,75 FR
at 48486.In I€ct, snor ùe Commission issued tho
TSR alnondmonts, a maior debt rcli€ftrad6
associatiotr slaled thå{ ths rülê, while providing a

"significut capilal chÀlìsn8e' to ù6 i¡dr.¡stry,
would "allow good companjes tìat de Betti¡B
rêsults for consumors" to survive. Pr€ss R€loase,
Tbe .Ass'n ofSeltlenent Cos., TASC Announces
Suppotl Íor FTC Debt Settlement Rules l^ttg.77,
2o7oJ, ãvøi lob Ie ot h [p :Iwvtvt. na *etwhe.con /
press.El eose /T ASC-A nnoü nces-S u ppott-lot-FT C-
Deht-Settleñent-Ê ules. 1 3 os7 3 1.ht¡n.

x1ø See TSR Finol Rüie. 7 s FR at 48486: T¡u lÀ rr¡
LendÌng-F¡ndl Rule; Fed nes. Btd. OfÍicidl Stdlf
Commenlarf, T 5 FR5a509,58518 (Sept. 24. 2010)
(compensåtion rcstrictions for mortsago brok€rs
nayrssult inD€w busiross modsìs, but "thê Boüd
does nol belìsve Do BãBe b¡okeESs tums wi[ no
longerbe ablo to cornpete in th€ marketplåco u¡less
thoy car con{inus to snts8o in colnpensåtiûn
practices the Bodd has foud lo be ùfái¡.").

3r d Inc¡eãsed ¡ev€nue o. p¡ofit Ior a ssììer, alorc,
is not a benefit to consumers orcompelition for
puryoses ofunfâimoss analysis. See Il¡ rc Orþn
ExtaÌm¡naLing Comp., lnc., 104 F.T.C, 263,36s-{6
(1s86), dl¡d, 84s F.2d 13s4,1363 (11ù Cir. 1988).
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does not provide benefits to consumeÌs
or competition, and, even ifsuch
benefits we¡e to exist, tley would IIot
outweigh tle substantial iniury this
practice demonst¡ably causes or is likely
to cause to consumers,

(3) Reasonably Avoidable Ha¡m

The third prong oflhe unfairness
analysis under Section 5(n) ofthe FTC
Act ¡equires the Commission to
conside¡ whethe¡ consume¡s could
reasonably avoid the harm caused by an
act or practice. The Co¡nmission finds
an act or p¡actice unfai¡ "not to second-
guess the wisdom of paÌticular
consumer decisions, but rather to halt
some fo¡m ofseller behavioÌ that
unreasonably creates or takes advantage
of an obstacle to tbe free exe¡cise of
consumer decision making,"320 The
extent to which a consume! can
reasonably avoid injury is determined in
part by whether the consume¡ ca¡ make
aIl info¡rned choice,321 In this regard,
the Unfai¡ness Policy Statement
explains that certain types of sales
techniques may effectively prcvent
consume¡s l¡om making informed
decisions and that coüective action may
the¡efore be necessa¡v.322

For ha¡m to be reaónably avoidable,
consume¡s must have ¡¡¡eason to
anticipate the impending harm aûd the
means to avoid it."323 As discussed
above, the deceptive success and othe¡
claims MARS providers dissemiûate
p¡event or substartially hinder tle
ability of consumers to recognize the
risks they face in paying advance fees to
MARS providers. This is especially so
because consume¡s often ale under di¡e
p¡essu¡e to make decisions quickly,
Mo¡eove¡, consumers have Iittle
experience with purchasing services to
stave off foreclosure, which is not a
routine co¡sumer transaction, whereas
the provider has presumably handled
the transaction manv times,

Once they have pãid in advance and
ìea¡ned that a MARS p¡ovider has not
obtained a ¡esult they a¡e willing to
accept, consumels cannot reasonably
eliminate or mitigate the haÌm.324 As
discussed above, MARS providers rarely

3¿oUnfaimess Policy Statement, supm noto 187,
a17074,

t23 Oùin Externinot¡nq Co., 108 F.T.C.263,366
(1s86), dfd, 849 F.2d 13s4, 1368 (11th CiÈ 1988)r
see Intl Honester co.,7o4 F.T.C. 94s,1061 h984)
("whor¡er somo consoquer¡c€ is 'reåsonably
Âvo¡dable'depeDds not iust on wh€ù€r tbey k¡Ìow
ùs physicsl stcps to laÌe i¡ order to prevent il, but
6lso wbetler they undorstand th€ necessity of
actually taki¡e those steps."l.

lza Soe Inl'l Hoflesteì Co., 104 F.T.C. Ât 366
(ConsMers "seek lo mitisato th€ damâss åft€¡wård
ifthey sr€ âlrsrB ofpotsot¡al avenues toword ùåt
end."I

provide refunds for nonperformance,32s
ln addition, although cousumers may
have the right under state law to bring
breach of conbact actions to recover
advance fees f¡om MARS providers who
do not perform, many consumers are
unaware of their legal riShts or a¡e
unable to affo¡d the costs and ¡isks of
litigation.326 Thus, the Commission
finds t}lat consumers cannot ¡easorably
avoid the injuries they face in
connection with MARS providers
charging advance fees.

(+) Public Policy Concerning Advance
Fees

Section 5(n) ofthe FTC Act permits
the Commission to conside¡ established
public policies in determining whether
an act o¡ practÍce is unfair, although
those policies cannot be the p¡imary
basis fo¡ that dete¡minatíon.327 At least
20 states currently prohibit charging
advance fees fo¡ MARS because of its
adverse impact on consume¡s.323
Consistent with tìese state statutes and
thei¡ law enfo¡cement expe¡ience, over
40 atto¡neys gereral filed coÐments
strongly advocating an FTC ¡ule
p¡ohibiting advance fees fo¡ MARS.32e
Thus, public policies embodied in state
laws and law enfo¡cement fu¡Lhe¡
suppo¡t the Commission's finding that
this p¡actice is unfai¡,330

For the reasons set fo¡th above, the
Commission concludes that charying an
advance fee for MARS is an unfair act

3¿'Even iIMARS provide¡s g¡anted rstu¡ds, il
would nol be sufficienl to eliminat€ the harm to
consumêrs ftoln paying th6 âdvmc€ fe€ b€cause
ñna¡cialìy diskessed consumoß ùs d€prived of tllø
use of the nonsy [ioE tI6 tihe of payment (o the
tino ofrotund and becauso tÌìo process oloblaininS
a rotund t¡om a M.ARS providorimposos costs on
tho¡D. See F rC v. ft,nk,{ chievenent Corp.,3a2 F.
3d 259,261 (7ù Ci¡. 2002) ("This mi8h(bs s tenablo
ar8ument ifoblainin8 a retu¡ds we.e costless, but
of courso it is not. No one would buy sornotling
ktuwiry aha( it wås wonhl€ss and that thorefor€ h€
wouldhave to g€( a ¡etund ofthe pùchåse p!ic€.").

3,oSee Unfairness Policy StåtÊmÊnt, süpl¿ not€
187, at 1074 n.19 ("ln some se¡sos Ðy iniuly cù
loavoided-for€xample. *''byp vatele8al
action, tor dånages-but these cours€s may be too
expensive to be pr¿cticÂble for individuEl
consumers lo pursue.'): seedlso In rc Oùin
tx¡ei.minoling, 108 F.T.C. at 379-80 (Oliver, Chmn,,
concuftin8) {suing for breach ofcontråct is nol â
reåsonâble rneùìs ror consumB¡s to åvoid iniu¡y).

r2,15 u.s.c.4s(n).
320 See supm note 98,
s2oSeoNáIAGát 2-3iNAAC (ANPR)at 9i MN AG

(ANPR) al 4; MA 
^C 

{ANPR) at 2; OH AG (ÂNPR)
åt 3,

33oUnfåirness Policy Statement, supm note 187,
at 107s ("Conversely, slatut€s orother sourcss of
public policy may affirnativoly allow forâ practice
Lhat Lhe Commission tentstively views as uIa¡.
The €xisteDce ofsuch policies will tlen givs the
åBoncy reason to reconsider its assessment of
wbether the pråclice is actuålly injuriou, in its nst
off6cts.").

or praclice under Section 5(n) of the
FTC Acr.331

b. The Ädva¡ce Fee Ban Is Reasonably
Related to the Goal ofP¡eventing
Deception

As explained above, the Omnibus
Approp¡iatioûs Act, as clarified by the
Credit CaÌd Act, autho¡ized the FTC not
only to prohibit conduct that is itself
unfair o¡ deceptive, but also to adopt
¡ules that are reasonably related to
p¡eveûting unfair o¡ deceptive conduct
in connection with MAIÌS,33'z For the
¡easons detailed here, the CommissioD
concludes that an advance fee ban fo¡
M,{RS is reasonably related to the goal
of p¡otecting consumers hom the
deception tìat is widespread in the
offering of these services.

As detailed in Section II ofthis SBP,
MARS provide¡s commonly make
deceptive claims as to the results they
will obtain, These claims induce
consumers to pay advance fees of
hund¡eds or thousands of dolla¡s fo¡
results the providers tl'pically do not
deÌive¡, Because the likelihood of
consumers pursuing judicial remedies
against ronpe¡fo¡ma¡ce is small,333
MARS providers have little incentive to
perform, and in fact malry do not.334
The advance fee ban proposed in S 322,5
¡ealigns the iûcertives of MARS
providers to deliver on thei¡ promises,
because they will not be paid until they
deliver results that the consume¡ finds
acceptable.s3s As a result, the ban is

-'"'n" 

no*¿ 
"r¡t"r, 

th" commission rcached ù€
sam€ conclusion, for similar reEsons, wit¡ respect
lo tb€ chùBin8 ofu ¿dvånco Isa for lour other
products or seúic€s cov€¡êdby th€ TSR thst hâvÊ
been Ìoutinely misroprosenled: dobl rsl¡€f sory¡ces,
crÊdit repair ssrvices, mon€y r€covery sowicss, ud
guusn(eed loÐs o¡ oth€¡ êxtonsions ofcredit. Soa
Telendtketing Sdles Rule Stolenent oÍ Bosis and
Purpose, 6s FR 4580, 4614 (JÐ. 2e, 2003) (codified
st 6 CFR 310.4(å)), A¡though ùeTSR declues lhe
chård¡B ofådvancÊ tsss in thoss contexts lo be
"abusive"-tha te¡m ussd in tìê TslÊmårk€ting
Ac(-the Commissioù used ùe ÌDfãir¡sss test sot
fodh in Section s(n)ofth€ FTC 

^ct 
i¡ ffÌdi¡B tlat

th€ praclic€ nås abusivo. See 75 FR at 48482-87i
TSE: Notice oÍ PÌoposed R¡rlemokiní,67 FR 4492-
4511 (lán.30,2002).

33' See suPE nors 10s.
r33 See supm nots 326,
,," See supm $ IlÌ.8.3. h additio¡, p'r¡Êhasss of

MÂRS typicålly are a one-lime evenl, Md ùus
rcpulational costs arc unlikely to be a major
det€nênt for providÊrs.

33s soo, e.B.¡ LoLLAF ar 4; cRL at s ("[w]e are
supportiv€ ofths comprohensiv€ ban on advâncs
fees p¡oposedby ù€ FTc, whichwouìd âlign tho
ircetrtivss of MARS provide¡s md consu¡no¡s.");
NÌ1AC ãl 5 ("Requiri¡8 these compã¡'es lo obta¡¡
thB prcfnised loan modificåtion ås a condition of
bÊing påid will subståntialìy r6d'rc6 thoi¡ incentivo
fo¡ msìdng false or inflated p¡omisss offo¡eclosuro
assist6¡c6.')i LCCR at a ("Tb€ bãn wiìl * ' '
incentiviz[€] MÂRS provid€rs to r€pres6nt their
capabilitios in a wåy that rcflects s€rvicos rh€y can
rc¿listicålly provide in s timelyha¡¡er. Aft€r aÌì,

Conrinùsd
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likely to discourage providers from
making deceptive claims and is thus
¡easonably related to the goal of
p¡eventing deception.336 Âlthough the
Final Rule prohibits deceptive
¡epresentations and mandates certain
disclosu¡es, there is no assurance that
these measu¡es will be effective in every
case or tiat all providers will abide by
them, The advance fee ban will provide
additional protection against continued
deception in this industry,

3, The Ban on Advance Payments

Section 322.5 ofthe Final Rule
provides that:

It is a violation of this rule for any
mortgage assistance ¡elief se¡vice
providel toì

(a) Request or receive payment of any
fee o¡ othe¡ consideration until the
coDsume! has executed a wdtten
agreement between t}re consumer and
the corsume¡'s dwelling loan holder or
seNicer incorporating the offer of
mortgage assistánce relief the provider
obtained from the consume¡'s dwelling
loan holde¡ or service¡;

(b) Fail to disclose, at the time the
mortgage assistance relief service
provider furnishes tle consume|witl¡
the I,ù'ritten agreement specified in
paragraph (a) of this section, the
following informatiou; "This is an offer
of mortgage assistance we obtained from
your lender [or servicer]. You may
accept o¡ reject tle offe¡. Ifyou reject
the offer, you do not have to pay us. If
you accept the offer, you will have to
pay us [same amount as disclosed
puÌsuant to S 322.4(bl(1)l for our
se¡vices." The disclosure required by
this paragraph must be made in a clea¡
and prominent manner, on a sepa¡ate
witten page, and preceded by the
heading: "IMPORTANT NOTICE: Befo¡e
buying this service, consider the
followirg i¡rformation." The heading
must be in bold face font that is two
point-type la¡Be¡ than t}le foDt size of
the required disclosure; or

(c) Fail to provide, at the time the
mortgage assistance ¡elief se¡vice
provider furnishes the consumer with
the w tten agreement specified in
paragraph (a) of this section, a notice
ftom tle co¡sume¡'s dwelling loan
holde¡ o¡ servicer tlrat describes all
mate¡ial differences between the terms,

ùÊ sooner tle prcvide¡s &¡e able (o maÌegood on
ùs rep¡esontations to the consms., the sooner
ùey will be able to charye their fees.'l; CUUS åt
6 ("lwle bsliove that imposing this r€qìriromsnt will
forc€ tor-profit MARS providers lo ssll thoi!
servicas only to those rìey cu¡eãsonably expect
lo help ¡atber t¡sn anyon€ they can sign up to
8e¡erate advance fees even when th€ro is no hops
ofoff€ring thom th€ hÊlp thoy ssBk.')iMárgS NPÀM,
75 FR åt 10719 D.148,

116 see suPE no(e 105.

conditioûs, and limitations associated
with the consumer's currcnt moÌtgage
loan and the terms, conditions, and
limitations associated with the
consumer's mortgage loa¡ if he o¡ she
accepts the dwelling Ioan holder's or
service¡'s offer, including but not
limited to differences in the loan's:

(iJ Principal balance;
(ii) Conbact inte¡est rate, including

the maximum ¡ate a¡d any adjustable
rates, if applicable;

(iii) Amount and numbe¡ of the
consume¡'s scheduled periodic
pavments on the loan;- (iv) Monthly amounts owed fo¡
principal, interest, taxes, and any
moÌtgage insu¡ance on the loar;

(vl Amount of any delinquent
pal¡ments owing or outstanding;

(vi) Assessed fees or penalties; and
(vii) Term

The notice must be made in a clea¡ and
promirent ma¡re¡, on a sepaÌate
witten page, and preceded by the
headingì "IMPORTANT INFORMATION
FROM YOUR lname oflende¡ o¡
service¡l ABOUT THIS OFFER." The
heading must be in bold face font that
is two-point-type larger than tle font
size of the ¡eouired disclosure.

(d) Fail to disclose in the notice
specified in paragraph (c) of this
section, in cases whe¡e the offe¡ of
mortgage assistance ¡elief the provider
obtained from tle consumer's dwelling
loan holde¡ o¡ servicer is a tÌial
mortgage loa¡ modification, tìe terms,
conditions, and limitations of this offe¡,
including but not limited to, (i) the fact
that the consume¡ may [ot qualify fo¡ a
pe¡manent mortgage loan modification,
and (iiJ the likely amourt of the
scheduled pe¡iodic payments and any
ar¡eaÌs, paymerts, or fees that the
consume¡ would owe in failing to
qualify.

This p¡ovision is interded to prevent
MARS providers Íiom Ìequesting or
receiving ary fees o¡ any otìe¡ form of
compensation, including an equity stake
in consumers' p¡ope¡ty, until tl¡ey have
delive¡ed a loan modification or anothe¡
result the consumer accepts,

a. The Consumer Acceptance
Requirement

Section 322.5(a) ofthe Final Rule
p¡ohibits a MARS p¡ovider f¡om
collecting a fee until "the consume¡ has
executed a written agreement between
the consume¡ and the consumer's
dwelling loan holder or servicer
incorporating the offer of mortgage
assistance relief the provider obtained
from the consume¡'s dwelling loan
holder o¡ se¡vice¡," This provision will
ensure that MARS providers only
collect lees afte¡ they have delivered a

concession o¡ other Ìesult ftom the
ìende¡ o¡ service¡ and the consume¡ has
accepted that result.

The proposed rule did not require
such acceptance, but instead allowed a
provide¡ to collect a fee once it had (1)
in the case of providers promoting
mo¡t8age loan modifications,
"[o]btained a mortgage loa¡
modification las defined in the
proposed rule] fo¡ the consumet''a¡d
delive¡ed a mitten offe¡ f¡om the lende¡
o¡ service¡ for a loan modification to the
consumer; o¡ (2) in the case of provide¡s
offering MARS othe¡ than loan
modifications, "[aìchieved all of the
results that * * * ftlhe p¡ovider
represented, expressly or by
implication, to the consumeÌ that the
service would achieve, and * * * lthat
a¡el consistent with consumers'
reasouabìe expectations about the
se¡vice" and delive¡ed documentatioû oI
these results to consumers, Under the
p¡oposed rule, payment was contingent
upon either delivering a specific result
defined in the ¡ule (e.9,, a "mortgage
loan modification"l o¡ obtaining tle
rcsults tlle MARS provider promised at
the time t¡e consumer agreed to use the
service, The Final Rule, howeve¡,
requires that payment be contingent
upon consumer acceptance of results
the prov¡der presen(s,337 Regardless of
how the ¡esult the provider delive¡s
coúpales to what it promoted or
promised at tlle time the consume¡
agreed to use its sewice, tle provider
still must secu¡e a written agreement
between the consume¡ and his o¡ her
lende¡ o¡ se¡vicer accepting the results
delive¡ed before collecting any fees. the
Commission has adopted an approach
different hom that in the proposed rule
because it concludes that the new
approach strikes a better balance
between protecting consumers and
ensuring that MARS providers can
collect fees fo¡ beneficial results tley
achieve,

At the same time, the Final Rule
pemits p¡oviders to collect fees if they

-*" 

rh" co¡o-i",ior, 
""utions 

thå( providors not
attsmpt to svade ih€ ¡Bquiron€nls ofS 322.s(s) by
ontering a conuact wilh consumels siBDed at the
outset specifyir8 ùe co¡sus¡'s p¡eEpp¡ovåÌ, fo¡
exsmplÊ, that åny off€r that involves â c€rlain type
ofconcÊssion from thB l€nd6r orssrvicorwill bo
deemed acceptable. Moreove¡, the provide¡ fnay not
¡oly on sùthori(y obtåi¡ed lhrou8h E powor of
attomoy åt tho time or boforo th6 timo ofcontracting
lo ex€cute ân a8resment incorporaunS the otfe¡ of
hod8age ¡elief fiom th6lord€¡ orssrvicor on tho
consumer's bohalf, bocsuso the commission would
notrB8dd th6 cons'rmsrås hsvint åcc€pl€d the
off€¡-as ßquir€d undÊr S32z.s{a). The
Conmission ftllthù câìrlions thst providorc not us€
dâcÊpliv€ or unfair practic€s to convinc€ consumers
to acc€pt co¡c6ssions to which thsy woüld not
ot¡€¡wise Âgr€s, âs doing so may constitutê â
violation ofS322.s(å) snd othsr p¡ovisiotrs ofthe
Ruìe, iûclì¡ding S 322.3(b)t12).
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delive¡ results that, although different
hom what tley promised to consumers,
arc ultimately acceptable to consume¡s,
It avoids disputes ove¡ what the
provider actually promised, and allows
consumers to make the decision about
whethe¡ the offered mortgage ¡eliefis
satisfactory to them. It also ensures that
the consumer receives a result that he or
she deter¡nines to be beneficial-for
example, a loan modification with a
par[iculaÌ ¡eduction in monthly
payments 333 or lasting a specific
duration, This app¡oacb is similar to the
one taken in the TSR's advance fee ban
fo¡ debt ¡elief se¡vices.33e

The Commission wa-rns Lhat securing
consumeÌ acceptance to an offer will not
immunize a provide¡ ftom othe¡
violations of the Rule, Provide¡s cannot
misrepresent the results consumers will
receive if they use MARS. For example,
if a provider represents to a co¡rsurner
that it will obtain a reduction in the
amount of interest, principaÌ balance, or
monthly Pa]'ments, but only obtains a
forbearance agreement, then, ¡egaÌdless
ofwhether the corsumer accepts the
forbearance agreement, that provide¡
has made a misrepresentation in
violation of S 322.3(bl of the Final Rule.
In order to comply with S 322.3(b), the
provider should qualify its claims
sufficiently so Lhat a reasonabìe

-;;'ä'iÇãä" ,o,t'" propos€d re, which sors
forth specific Equùenents as to lhe ¡ssult Lhât
€ntitiøs promolint loan modifications must d€liv€r
bsforo collscting t6ss, somÊ commontors
recommended that the Final Rule add requircmonts
that M^RS providsrs obtain a "sustÊinÊbl€" or
"âffûrd¡ìbls" loan modincation for rhe consumer.
Se€, e.9., LOLL,{F El 4, 6; LFSV at 3; CSBS at 4;
NCLC at 18: LCCR al4-5 ("We believe that MARS
providerc who negotiaþ mort8ago loan
modilicåtio¡s forbomeoMers iD excha¡Be for
compensation Eus( coDte. È ¡eEl bonefrt i¡ th6 fom
oIa nodilì€d morgog€ thât is atfordâblÊ md
suslairåble,"). SoÌns of tbess connentex noted thãt
neny consuners who have obtained lom
modifi catio¡s hsvo subsequøntly ¡e-dsfaulted, or
sre at risk ofdoing so, and thsr€foro thât ths
Commission sho'rld odopt specific bBrchmarks fo¡
d€tormining ifå loan modification wiìl benont tho
consumer {for exsmple, by reducing their monthly
på]ments by at least 20% for lìve years orby
employing H.AMP Euid€lines for intsr€sl mlos).

Becåuse the Fi¡aì Ruìe requi¡es that the
co¡sume. coNetrt to tho result deìivor€d by the
providsr, it r^/iìl help snsure thât consum€rc only
pay fess for ìoan modificatioDs that they believs to
bo åffordåblo €¡d sustai¡able. Consûners' ability to
måko monlhly pâynonls vary dsp€ndi¡g on thsir
circumstanc€s and ovsr tim€. Ths r€quüemsnls of
govs¡ment pro8.sr¡s lik6 the MHA and sewicer
policies ålso måy chuge. By nãldn8 pay¡¡snt ol
foss conlingont upon consurnor scceptatrco, th6
Final Rul€ givos each consuner tho âbility to
deternir¡e, based on hsr i¡dividusì ciÌcums(ancøs,
tbe type ofloån modìncation lhat would b€st assist
he.. The.eto¡e, the Commission beli€ves il is
u¡¡ecessary to adopl ôn arordability requirelnÊnt
forloan modincât¡ons.

33s See 16 CFR 310.4(ax5)(il{^) (prchibiring debt
reliefproviders from collecting f€es until, tn¡e¡ olto,
the customer hss oxecuted ù€ dobt reìicf
âsreefnent).

consume¡ would unde¡stand tl¡at he or
she may not Ìeceive a ¡eduction in the
amount of inte¡est, principal balance, or
monthlv oavments.

FurtÉei, a's described above, S 322.5(b)
of the Final Ruìe requires provide¡s to
info¡m consume¡sr (a) that they do not
have to pay any fees to the MARS
provider unless aud until tltey accept
the result that the provide¡ has
delivered, and (bJ the total amount in
fees corsume¡s will have to pay the
provider if they accept tllat result.
Additionally, Section 322.5(c) of the
Final Rule requires providers to furnish
the consume¡ with a written notice ftom
the consume¡'s lender or servicer
describing all "mate¡ial diffe¡ences"
between the terms, conditions, and
limitations of tlle coIlsume¡'s current
mortgage loan and those associated with
the offer for mortgage ¡elief, including
but not ìimited to diffe¡ences in the
principal balance; conhact inte¡est ¡ate,
including tlle maximum rate a¡d a¡y
adjustable rates, if applicable; amount
and numbe¡ of the consume¡'s
scheduled periodic payments on the
loan; monthly amounts owed for
p ncipal, interest, taxes, and any
mortgage insu¡ance on the loar; amount
of any delinquent payments owinB o¡
outstanding; assessed fees or penalties;
or term of the loar, Based on its law
enforcement experience and the
rulemaÌing record, the Commission
concludes that these facto¡s are essential
to corsume¡s' ability to compare the
mo¡tgage ¡elief offered wiù tleir
cuûent mo¡tgage loan and, thus,
whetller they should accept it.
Requi¡ing tllat the lerder or service¡
prepare the w¡itten disclosure also
bette¡ ensures that the info¡mation
provided is consistent with the te¡ms of
the offe¡, and mitigates against the ¡isk
that M,{RS providers would mislead
consume¡s about the offe¡.

Section 322.5(d) also specifìes that in
cases where the mortgage relief offer
obtained fiom the lender or servicer is
a t¡ial loan modilication, the notice fiom
the lende¡ or se¡vice¡ that the provider
must furnish to tle consumer with tlle
offer of mortgage assistance must
include: (1) that the consumer may not
qualify for a permaaent modification,
and (2) ifthe consumer does not qualify,
the likely amount of the scheduled
pe¡iodic payrûeûts that he will have to
pay and any arrearages o¡ fees that may
accumulate, Some commenters
¡ecommended that the proposed rule be
changed to prohibit providers from
collecLing fees fo¡ obtaining a trial
modification, because most consumers
who ¡eceive t¡ial modifications do not
¡eceive pe¡manent modifi cations that
wouìd substantially reduce the amount

tley pay on thei¡ loans.340 The
Commission has determined tlat, in
ìight ofthe changes in the Final Rule,
including the advance fee ban and
related disclosures, such a prohibition is
unnecessary. As noted above, S 322.5
will ensu¡e that consume¡s arc told tllat
they are being offered a trial
modification and ensure that they have
t¡e oppo¡tunity to reject the offer.

Given that, unde¡ the advance fee ban
provision, providers must deliver a
written agreement fiom the servicer or
Iende¡ to the consumer, aIld obtain the
corsumer's witten acceptance of that
agreement, the Final Rule requi¡es that
tl¡e disclosu¡es in SS 322.s(b)-(d) also be
made in w¡iting, each on a sepa¡ate page
from tIe agreement, These disclosures
must also be made "at tlte time that the* * * p¡ovider fuûishes the consumer
with a mitten agreement to be
executed" by tle consumer. Sections
322.s(b)-(d) will ensure that consumers
¡eceive this c¡itical ilfo¡matio¡t when
tiey are in a position either to accept or
reject the result secured by t}le
provider.3{1 These disclosu¡es are
necessary to effectuate the advance fee
ban and, accordingìy, are reasonably
related to the prevention of deceptive o¡
urfair practices.

b. P¡ohibition on Advance Fees fo¡
Piecemeal Seryices

As detailed above, NAAG and seve¡al
other commente¡s strongly supported
the prcposed rule's p¡ohibition on the
practice of collecting advance fees for
piecemeal services,342 The Commission
a$ees tlat witlout such a pÌohibition,
many MÂRS provide¡s would attempt to
collect fees for disc¡ete tasks that fall
sho¡t of, and often may never lead to,
the result promised. These individual
tasks might includei conducting an
initial consultation witlt the consume¡;

-liJI", 
u¿., twc ¡ca 

"t 
4i NcLc at 17-1ô (also

årguing lhat consumers who enter ldai
modifications fr€qu€ntly suffor 6 number of
nsgãl¡ve consequencss, incììÌdinB hsm to ths¡r
c¡editwo¡tlinsss a¡d, if thsy do trot quâlify for å
psrmanent modifi catjon, significút deua8ss ùal
cù resùlt ir fomclosùrs).

3a' This disclosù€ âlso complsmsnts
S322.3(b)(7), which p¡ohibits provide¡s hom
nisrepresentin8 t¡at ttrey have the rigbt lo claim or
char8s å r€s. Undsr S322.3(bX7), providsrs maynot
ciEl¡mvsnt this wlitt€n dirclosù.rs by
rnisreprssenting exp¡€ssìy or by implicalion-o¡ally
or otho¡Á/isÈ-lhat lhe consun€rmust pay

¡{,Soe¡ e.9., NÀ1G (^NPR) at 5 ('W€ år€ now
seeing coNultanls off€ring lh€se s6rvicøs
piecemeEl, Fo¡ exâhpìe, som€ cohpuies ¡ep¡esent
they will help consume¡s 8aùer their ñns¡cial
docunonts and prepsre tb€ infoÍnalion to submit
to theirmortgage s€wicsr fora foe. Th€n, for
anoù€¡ f€o, thÊ companios rcprosetrt thal tìey wiìl
fÂcililate commrDicEtiotr between tle coDsumeN
and th€irmortgôgo sewicer."l; s6e olso CSBS at 4i
LCCR å18; M^ AG al2; NA^Gåt 3.
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reviewi¡rg o¡ auditing the consumer's
mortgage loan documents; 3.3 gat¡e¡ing
financial or othe¡ information f¡om the
borrower; sending an applicatíon o¡
othet request to tìe lender or servicer;
facilitating commurications between
the bor¡ower and the lender or servicer;
or responding on behalf ofthe consumer
to requests hom tìe lender o¡ service¡.
The record demonshates that many
MARS providers currently chalge
discrete fees for these types of tasks, in
some instances to evade state advance
fee bans.3aa

Section 322,5 ofthe Final Rule,
although modified, still prohibits MARS
providers from collecting fees for
piecemeal services. Section 322.5(a)
requi¡es the provide¡ to secu¡e the
consume¡'s wlitten ag¡eement to
accepting the mortgage relief it has
obtained; thus, provide¡s will be unable
to charge a fee fo¡ intermediate services
unless and until the consume¡ accepts
the result the MARS provider obtains
Ilom the corsumer's lender o¡ service¡.

c. Documentation Requirement

Under S 322.5 of the Final Rule,
MARS providers must provide
consumers with documeûtary proof of
the ¡esults they achieved before
requesting or receiving payment.
Section 322,5(a) of the Final Rule
requires providers to give consumers a
witten offe¡-fo¡ the consumer to
accept or reject-fiom the lende¡ o¡
sewice¡ setting forth the mortgage relief
they have obtained fo¡ the consumer,
such as a forbearance agreement, sho¡t
sale, o¡ deed-inlieu of foreclosu¡e
transaction; waive¡ of an accele¡ation
clause; oppo¡tunity to cule default or
leinstate a loan; or repayment plan, The
documentation required is a
comprehensive witten instlument that
memorializes a lende¡'s o! servicer's
a8¡eement to offeÌ the concession.

4. Additional Provisions Not Adopted iû
the Final Rule

In the NPRM, the Commission
requested commeût on whethe¡ the
Final Rule should: (r) Limit or cap
providers' advance fees; (2) allow
provide¡s to use independent third-
pa¡ty escrow accounts to hold fees until
lhey achieve results; and (3) include a
right to cancel, Based on the ¡eco¡d, the
Commission declines to adopt any of
these approaches,

a. Fee Cops

Some commenters recom¡¡ended that
t}le Commission allow advance fees, but

-l's""]ñãno,u te *d qccompã¡ying rexr
r{{ See supra note 342.

set limits (or caps] on them.s45 Other
commerters aÌgued that the FTC should
not adopt caps as a substitute fo¡ a¡
advance fee ban.3a6 Two of the latter
group of commente¡s asserted that
providers would abuse such a provision
by simply signing up as many
consume¡s as possible and collecting
auy fees pemitted uphont without
providing any benefits to consuúers,3.7
A third group ofcommenters, although
supportive of an advance fee ban,
argued that the Commission should also
limit MARS providers to charging back-
end fees that a¡e 'leasonable" o¡ "not
eXCeSSiVe,rr 34s

As in the ¡ecent adoption of debt
relief amendments to the TSR, and fo¡
the same ¡easons,3ae the Commission
decljnes to set caps on the fees MARS
provide¡s can receive. While the FTC
concludes that the collection of advance
fees by MARS providers is an unfair act
or practice, it has made no such
determination aboùt the omounf of fees
cha¡ged.35o ln general, tlÌe competitive
market should establish the p¡ices
MARS providers charge,35l and the

-*s*gh,n* 

u, r, Hunter at 1: casey át 1. some
stats st6tutes includo fee caps for M^RS provjders,
For exmple, Mai¡e limits p¡ovide¡s to a $7s up-
fro¡rt fee, See Me, Rev. Slat. Ann. lit. 32,56174-

3{o See, o.g.i MBA åt 3 CSBS at 4; MÂ AG at 1i
CUUS at 6; CRL at 2.

3{? LOLI,{F at s (îÌìowi¡g ary fe6s (o hs
coll€cted prior to providin8 a psmù€Dt ìoån
modificãtion p¡eserts MARS provide¡s iviù abâck
door opportùity to sxl¡act si8nifica¡t sur¡s of
noney without ãnybenefit provided to the
consurn€¡."); CUUS at 0 ("Itmaysssm tùocont
€nough to allow â smaìl initial fee ofS25.oo or
S5o,0o, At tust glanco,lhis foo maynot sø€m
pdticulÐly burdeDsoms to consus¡s. Howêvsr,
this may iDceDtivizg c€íaiIl for-profit MARS
providers lo simply sigtr up as m6.ny peopìs as
possibls only for {ho iniûal feo, ond not}dng oìso.
The small fess could potentialìy add up (o sizeâbìê
prol-rts for MARS compÐies, dependin8 od the
a8gressive natulo ofthe MARS provide¡'s mdketi¡g
cmpai8r").

¡.0LFSV at 2-3; LOLLAF ar sì NCLC (ANPR)år
13j see¿lso MA AG ât z (rccommEnding thât lhe
Comnission consider a "sliding scÊle" f€e cap as a
complom€nt lo ths ådvånce teoban): LCCR ot 7-8

la¡seeTsn: Finol Aulc,?s FR ar 48488 (findi¡8
thEt fes solting is best dotro by a compotitiv€
må¡k01, tÌ¡Êt Lh6 Commission's rols is (o rcmov€
obraclcs lo consmoß mãkint intomed cho¡ces in
ihÊ mârk€t, ånd that th6 âfnond€d TsR is dosignBd
to ensure that ùo debt r€lielmarket Iunctions
proporly).

35oTbe purpose of ùe FIC s un¡Âi¡ness docl¡ine
is trot to allow t-he Comnissio¡ lo obtaiD bette¡
bargai¡s for co¡sM€¡s thm thoy car obtåin in the
morketpìåce. See, e.9.,4n. Fi¡. Se¡vs.,4ss r v. FTC,
767 F.2d 957, 964 (DC Cir. 198s). l¡stsad, i( is to
prohibit âcts ând practicos ibåt fnây ù¡rsåsonåbìy
c¡eãte or tale advånta8e of an obstacl€ to
consuners' abili(y to nake inlormÊd choic6s. See
id. ât 976.

3s1^ federally €stâblished fnåximum adva¡cB fee
might woll bscomo th€ de fâcto oê¡u¿¡fee Io¡
MARS. F.M. S..lìeE¡, ¡øcd I Point Pdc¡ng ond
Conscious Potd el¡sn, in Competilion Pol'y,
Domestic & Int'Ì89-97 (2000)j F. M. SchÊr6¡,

Commission's ¡ole is to remove
obstacles to consumers making the
info¡med choices that aÌe necessary to a
properly functioning market.

b, Use ofDedicated Accounts
In the NPRM, the Comrnission

requested comment on whethe¡, in the
event Ll¡e Rule baûs advance fees, MARS
providers should be allowed to request
or require that consumers place any
such fees in a dedicated bank
account,352 The Final Rule does not
permit M,\RS provide¡s, othe¡ than
atto¡neys, to request o¡ requi¡e
consumers to pay fees into a¡y q?e of
account p¡ior to completing their
services.3s3 The overwhelming weight
of comments opposed allowing the use
of such accounts,3s4 because, among
other things, some unsc¡upulous MARS
providers might misuse funds held in
dedicated accourts,3s5 a¡d permitting
dedicated accounts would place undue
bu¡dens on consumers to recover money
they paid into the accounts ifp¡ovide¡s
do not delive¡ the ¡esults consumers
finds acceptable,3s6 There is nothing in

Industrial Mårkel Slructule a¡d Econonic
Porformance 190-93,204 {1st ed. 1980). Fùlhsr, f€Ê
caps cm quickly hocome obsolote, as chanS€s in
fnårk€l conditions ånd technologies rcnder tbe frxed
maximüfn fee too low (e,A,, if ù€ cosls olproviding
tle ssrice ¡ise) o¡ too hi8h (s.8., ifn€w technolo8y
lowsrs the cost ofproviding tle seNic€ o¡ if markot
panicipÐls would cor¡psto on pric€ Êbssnt
requlationl. Uri¡ed Srû¡e s. v. T¡enton Polleies Co.,
z71u.s.3sz,3s? l7sz7) l'The leãsonable pr¡c€
nxod today may tìlough ecoDoDic ud busitr6ss
chmges becorne the unreåsonablo pric6 of

3sz See 75 FR a( 10721,10729-30,
¡5¡r\s discussed in 5m.G., tho FinalRùle

exempts attoú6ys Íiom ù€ advå¡cs f€Ê bân itthey
m€el certai¡ condilions, includin8 doposiling such
f€es i¡ìto ùBlrcliont trust accou¡ts.

3'{ See, e.&, CUUS Et 7; CSBS ât 4. Only a sinSle
comm6n(er ¡ecorûmBnd8d that tho Rulo allow
providors (olher than altomsys)lo uso such
accounts, and tbat commonter provid ed no a¡elysis
oI the cosls ùd benefrts ofhis proposåÌ. See
Goldbers ar a ("Evsn €sc¡owins turds ùrou8h
dedicEt€d r.rust Êccounts is å botter altornative and
less ofa linåncial burden on t¡e consumer."). An
additionãl comment not€d thst MARS provid€rs
mey ìrs€ dedica(ed accoì¡lìts ùnd6rNovådå's
rel€vånl stÂtute. See Hüscb ál 1: see dlso Nev. Rev.
Stå(. Sô4sF.300, €( seq.

J,'OPLC at IiNYC DCA át 5 {"Giv€n tle high
cost ùd poteDlial for impmpo¡ sccess to tunds by
MARS provide¡s, Lh6 FrC ahould apply the
prohibition on coìlection offees in advÐce of
psrmanent loan modificåtions to payments held in
€scrow sccouts.')ì N^AG ât 2 ("Lik€\r¡se, third-
party sscrow åccounts will not protoct consumers'
i¡terests in ths sã¡ne na¡¡er as an advance fee
prohibftion. Iîdeod, ihor€ is ovid€ncs thÂt third-
party escrow accounts åre subject lo msnipulation
that renders thsir pu¡porl€d proteclions
i¡sff€ctiv€.").

3srLFSV al3; NCLC at I5iLOLLAF ã15
ÍlElscrowi¡e tutrds a¡d not allowÍD8 MARS
providors to access thom without providing a
benelit, does not provide a significânt safo8uard to
protect consue¡s from abusiveMARS providers.
Consuners who seek to recovor leos mêy havo to
bring å larvsuit lo €ithÊr rocova¡ ùem tsom sscrow
or to claw back the feos paid to å M^RS provider.").
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the record indicating that ûon-attorrey
M¡{RS provide¡s currently use
dedicated accounts with any hequency
to deposit advance fees or that an
inftastructure to support such accounts
exists. Without mo¡e information as to
how MARS providers would use
dedicated accounts and whethe¡
consume¡s would be adequately
protected, and in light ofwidespread
deceptive and unfair acts and practices
by MARS providers, the Com¡nission
declines to permit providers to request
or require thai consumers place advance
fees fo¡ M,{RS in such accouûts.3s7

c. Right To Cancel

The proposed rule did ûot include a
right to cancel. However, the NPRM
solicited comments on whetle¡ the
Final Rule should give consumers the
ri8ht to cancel tl¡eir conbacts wit¡
MARS providers without obìigation foÌ
a certain pe¡iod of time often ¡efe¡¡ed to
as a "cooling off period,"

Seve¡al commenters ¡ecommended
including a right to canceÌ in the Final
Rule as a complement to the advance fee
ban.3ss Many of these commente¡s
obseived tlat consumers corsidering
whether to purchase MARS often a¡e
facing an immediate crisis and may not
take the time they need to make well-
informed decisions.3se They further
noted that MARS providers often engage

-*' 

lr" *"rd"a rsn,ìlows deb( ¡elief providers
to establish dodicåted accounts forconsumer
paymenß pending complelion ofthe services,
subjec( to seve.at coDditions (o eßùe tlat
consuners are protected, 16 CFR 310.4(ax5)(ii).
Ther€ ûrc Íundanental d ifferences between debt
setllomonl ssrvic€s snd M,\RS, how€v6r, that nake
tlis disl¡nclion ù åppropr¡ale ons. Consumers
lypically pay tor debl settlemenl serices by mali¡B
nonthly payments, whicb include a portion ofthe
provider's fees as woll es ssvings towårds
sstÙeme¡ß.It is only after consuers save enough
moruy lo fùd a likely sel ù€lnent-a p¡ocess thal
can take rna¡y montls o¡ years-thal tle provider
be8ins n€gotiatinS with tb€ creditor to rodì¡cs the
debt. MÂRS services, on the olherhând, generally
do not includ€ this "forced såvings'function;
ráthe¡, consuncrs simply pay tho providor's fees in
a single or smâlì numbo. ofpaymonts. Any r€liot,
sùch as å loan nodilìc¿tion, lhst ths M,{RS
provide¡ obtains (ypicalìy would not itrvolve a
Iump sum paym€nt forwhich tho consum€r would
båvo to ssve. Morcovsr, tho rccord in tho TSR
procoedin8 showod ùst il ¡s the usuÊl pråcl¡c6 ¡n
Lhs dsbt settlemetrt irdusl¡y to use dedicaled
accoùls a¡d ahat ã st¡uctùre is abeådy in place to
€dministor th6so åccounts, consisting of
sstablìshed, ind€pendon( firms tìal mÐa8e
accouts that the consume¡s oM ùd coDbol. 

"Slq;Fnol ß¡rle,75 FR åt 48490-91 & n.451, One sucb
IìÍn fnansBes åpproximatoly 2s0,000 åccounls lor
coÍsìrne¡s onroìlod with vâ¡ious debt settlEmÊnt
compmios. ClobEl Cliont Solulions, (Oct, s, 200e)
df 2, avail^ble at http://w.Ítc.Eovloslconnentsl
t s rdebtrel i efl 5 4 3 67 0 -00 1 38.pdt No such
infraslrucluro exists in lh€ M,{RS industry.

r5B.See LOLLÂF at 6; NCLC at 13: CUUS at 7;
LFSV st 1-2.

rsos¿e, e.g.¡ CSBS at 4: cUUs ar 7; LFsv st 2j
NYC DCA at 10: NCLCåI 14: LOLLAF trt 6-

in agg¡essive sales tactics that may
overcome any hesitancy on the paÌt of
consume¡s.360 According to tlese
commenters, a right to cancel would
provide consumers with an oppo¡tunity
to discuss pulchasing MARS with
t¡usted confi dants,361 reconside¡ their
decision fiee ofaggressive sales
tactics,362 and assess whethe¡ the
se¡vice is beneficial fo¡ them.

The Commission declines to include
a right to cancel provision in the Final
Rule, Unde¡ S 322.5 of the Final Rule,
even if a consume! ente¡s into an
agreement to use a MARS provider in
circumstances undermining his or her
ability to make a well-info¡med
decision, the consumer has no
obligation to pay any money to the
MARS p¡ovider until he or she accepts
aD offered result. The consumer is ùee
to ¡eject offers that he o¡ she believes a¡e
unsatisfactory. lf the consume¡ neve¡
accepts an offer, he o¡ she is neve¡
obligated to pay the provider. Thus, a

right to cancel would provide little
additional benefit to consume¡s.363

F. Section 322.6: Substantidl A6si'tqnce
oÌ Support

The proposed rule p¡ohibited a¡y
person witlin the FTC's jurisdiction
unde¡ the FTC Act36a from providing
"substantial assistance or support'' to
any MARS provider ifthe person
"k¡ows o¡ consciously avoids krtowing
thal the p¡ovider is engaged in any act
or pmctice t}lat violates this rule," The
Final Rule adopts the proposed
provision with a single, minor
modification.

Public comments generally supported
a prohibition on providing substantial
assistance or support to another who is
violating the Rule,36s Several
commenters asserted that such a
measure would prevent MARS
providers from using "lead generators"
or mortgage brokers to supply contact
info¡mation for potential customers,366
thus maling it mo¡e difficult for
deceptive MARS providem to operate.

3or SoeNCLC at 14; LFSV at 2.
3ozSee LOLLAF at ô; NCLC år 14.
3o3Th6 Conmission also doclin€d to includs å

righ( to cs¡csl iÍ ths d€bt rcìiefamen¿lmsnts to ths
TSR. See T,9¡j Fi¡dl ¡ule, 7s FRal484ô8.

¡0{ The Fùìal Rule expìicttly exedpll frob the
defirilioD of"person" a¡y jndjvidüals or entities
outsido tho FIC'S iu sdiction. See S322.2(k).

3ns Seo CSBS at a ("The stÊt6 rogularors support
tho Comlnission s propûsaì to prohibit any psrson
ftom p¡ovidi¡g substantial assistuce o.suppo{ to
aMÂRS provider ifthat p€rson knows or
consciously avoids Ìnowing that the provider is
violåting any prov¡sion ofthe p¡oposed rule.")j see
olso CUUS at I {sùpporli¡B p¡ohibition but
su8gestin8 alte¡nale standard)r NYC DCA åt I
(sme)rNAR at z G€me).

3ooSee, e.9,, CUUS at 8; NY DCÂ at L

For example, a consume¡ gloup
explained that such a provision would
be valuable because e[tities that assist
and faciÌitate fraudulent MARS
providers often receive a substa¡tial
portion of the funds obtained hom
consumers for mo¡tgage assistance relief
se¡vices.367 As discussed below, a
number of commente¡s supported a
substantial assistance or support
provision, but ¡ecommended including
a differcnt knowledge standard in a final
rule than in the proposed ru1e,363

1. Substantial Assistance

Many MARS providers rcly on, oÌ
work in corjunction with, other entities
to advertise their seNices and ope¡ate
tleir businesses, The Final Rule
p¡ovision applies to substantial-i.e.,
more than casual or iricide[tal-
assistance o¡ support that such entities
p¡ovide to MARS p¡ovide¡s,36e
Substantial assistance could include
such critical support fu¡ctions as lead
generation, telema¡keting and otler
maÌketing support,3To payment
processirg,3Tl back-end handling of
consumer files,372 and customer
referlals,

A common example of those who
p¡ovide substantial assistance to MARS
providers are so-called "lead
generatols,') Lead generators obtain the
contact information of consumers, i.e,
leads, who have indicated inteÌest in
MARS by visiting the lead generator's

.."cuus "*.¡ûBSee CUUS at 8; ÀryC DCÂ at 9.
ltD See TSR Stotenenl oÍ Bosis ond P!ryose, 60

FR 43842,438s2 (19ss) f"Tho Comnission further
bëlieves that lhe ordinary undeßrmding oftho
qualiryins word 'substantial' encolnpsss€s th€
notion ùal tbe requisit6 ÂssistancE must consist of
more thÐ ne.e casual or incidøntEl dsaìing wilh
s ssller or tolemsrketer that is utuelated to a
violation of tle Ruls,").

3,o See, e.8., FrC\. K rklor¡d roung, ¿¿C, No. 0F
23s07, Msm. Supp. TRO at I (S.D. Fla. filed Nov,
24, 2009) (all68inB that D€fondÊnt smployed
ånolhor €ntity to make sorns ofits telemùketiìg
calls to consuDerc).

37t Frequeûtly, MARS prcvidors rcly on l¡e
ssrvic€s ofPåymsnt Procossors lo hsndle crcdit
cârd pâymønrs. See, o.9., F?C v. Loss Mít¡Eotion
Selvs., Irc., No. S^CV0$-800 DOC (ÂNx) (C.D. Cal.
nlod luly 13, 2009)i FICv. LucasLowcantet "Inc;',
No. SACV09-770 DOC{^NX) (C.D. Cal. fìled Iuly 7.
2010){third-party papors filed by paymont
processor); Pls. opp. Mot. Decl. Rolief(C.D. Caì.
nlsd Nov.20,2009).In other industries, t¡e FTC
hås s'rod pâymont procossors thåt billÊd consumers
fo¡ products or s€rvices despito indicåtions that
those products ors6rvices w€Ìs illusory on an
assistance a¡d facilita(i¡B t\eoty . See, e.8., FTC v,
lnterBrl, ¿td., No. 06-cv-01644-lCM-PAL (D. Nov.
Dec.26,2o16)t FTC \¡. Yoù Money Access, Uq No.
07-517a (8.D. Pa, Âled Dec. 6, 2007).

Yz See, e.8., FTCv. Fed. Loon Mod¡Í¡cotion lÃw
Ar., ¿¿P, No. S^Cv09-40r CJC (MLGX), Reply to
Rêsp. Ordør To Show Caus6 st I {C.D. Cal, fil6d
Apdl 22,200e) (alle8in8 tìat defendants contracted
with another onlity to process backloS ofconsumor
nl€s ãnd nesotiå16 with londørs on behslfof tloss
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website in response to advertisements
disseminated either by the lead
generators themselves,3T3 or through a
netwoÌk of Inte¡net adve¡tise¡s,37a Lead
gene¡ators then sell the consumer
information to M.ARS p¡oviders.375 In
some instances, Iead gene¡ators ¡oute
consume¡s who run Inte¡net searches
for government foreclosu¡e assistance
prog¡ams directly to MARS providers'
websites,376

2. The Knowledge Star¡dard

Under the proposed ¡ule, those who
provided substantial assistance to
MARS providers would be liable ifthey
knew o¡ consciously avoided knowing
that the providers were violating the
¡ule. Some commente¡s suggested
ûtodifications to this knowledge
standard. Specifically, two commente¡s
advocated char¡ging the "knows o¡
consciously avoids knowing" standard
to a "knew o¡ should have known"
standard, claiming that the forme¡
standa¡d would allow those who
provide substantial assistarce to escape
liability by faiìing to monitor the
conduct of the MARS providers they are
assisting.377 Conversely, another

-"'" 

L"ua e"n".utoo tÌr"mselves on€n may alsû
qualify as "morlgage assistånc€ rolietsorvics
p¡ovide¡s" md ùus be liable fo¡ p¡imary violalio¡s
of the Ruìo, becaùse na¡y ofthoss sntiues
"aÌângtol Ior others 10 provido" M,{RS. See
S 322.2(jl. For oxsmplo, ira lead gonørator
dissominat€sadvertisements containing
misroprosentalio¡s to en(ice consum€¡s to provido
their contåct inlormâtion, and thon pâss€s thåt
infomåtion on to anolber entity lbál will provide
Mr{RS, the leadgene.alo¡ would lilely be in
violalion ofS 322.3 ofthe Final Rule. The
Comissiotr also has b¡ought actions u¡der SectioD
s of ih€ FTC Ac( aSainit ìead gêm¡a(o¡s fo¡ the
dec€ptiva cl¡ins thsy dissoniìå(od. See e.g, ¡TC v.
Dominont Leods, IIC, Nø. 1r1o<v-{s97 (D.D,C,
nled lun. 1s, 2010); see olso United Stotes i, Aydn,
No. 0sH0173-¡lC (C.D. CåÌ. fiìedluly 1a,200e)
(cnminõl conplÊitrl a8Einst ìsad Bonorator namsd
as defsndu( itr FTC acuorli F.IC v. Âyd¡, No. lroe-
00s3s (HHK) (D.D.C. filsdMe. 2s,2oos); FrCv.
CûrtkJie¡, No. 1:09--cv-{0894 (D.D.C. A-û.
Colnplâint liled luly 10, 2009).

3Ta,Additionally, advefl ising åmliat€ nslwork
compaDies nay servo as inlsrmediari€s belwoen
adve¡tise¡s úd lead gene.ãto¡web sites. Sucb
companies also could be held liÂble itthey
k¡owinBly provid€ subsrantial assistance to MÂRS
providers who violate tle Rul€.

t,s See, e.9., FTCv. Kìtklond voù¡8, LLC, No. 09-
23s07, Mem. Supp. TRO ât s (S.D. Flã. filãd Nov.
2a, 2009) (allsti¡g thût defetrdÐt enployed leåd
Sensrstors to loavo mÊssÊ8€s rvith consumers via
outbound tolemårk€lin8 cållsl; FrCv. T¡ümo¡¡
Foreclosurc Assistance, L¿C No.09-23s43 {S.D.
Fla. fìled Nov. 23,2009); F?Cv. Hope No||
Mo d¡Jico t ¡o ns, UC, No. 7:0$-cv-{1 20a-JBS-rS
(D.N.l. Iiìed Ma¡. 17, 2009).

176 See, e.9., FlCv. One ôt MoÉ Unk'own Poñies
M¡srepresent¡nt ¡hei¡ AJîil¡otion with the Mokin|
Hone AÍotdãble Prceøn, No. 0s-{s4 (D.D.C. filed
Mây 14, 2009).

3?7 SeeCUUS (Ma. 26,2010) at I ("FÂilre to
v€¡ify a compatry's int€Brity in the face ofclear and
reåsonable evidence to the conl¡dy should sxpose
ân enr¡ly or individual ro liabilily.)i NrYC DCA
(Mar.29, 2010) åt 9.

commente¡ a¡gued tiat tlre "knows or
consciously avoids knowing" standard
in t}re proposed rule was too strorg,
expressing concern that those who
provide substantial assistance would be
presumed to klow ofthe ¡ule violations
of the MARS p¡oviders they are
assisting.373

The Commission ¡etains the "l<nows
or consciously avoids knowing"
standa¡d in the Final Rule. As the
Commission stated in including the
same standard in the assisting and
facilitating provision of the TSRi

[t]he'co¡scious avoidaÌìce' standÐd is
inteDded to capture tÏe situation where
actual knowledgo ca¡Dot be p¡oven, but there
aæ facts a¡d evidence tlat support ãh
inference of delibe¡ate i8trora¡ce otr the paÌt
of a person that [the rwongdoerl is engaged
in aû act oÌ p¡actice that violates [the
Rulel.tr3?e

The standa¡d thus neitlìe¡ permits
third parties providing substantial
assistance and suppo¡t lo tu¡n a "blind
eye" to the Ruìe violatiors of M,{RS
providers, nor presumes that such thi¡d
parties have the requisite knowledge
simply because they provided the
assistance o¡ support. Ifthose who
provide substantial assistance o¡
suppo¡t to MARS p¡oviders receive or
become awa¡e of info¡mation that
reasonably calls into question lhe
legality of the MARS provider's
practices, they will be liable if they
continue to assist and support that
provider,3so In general, the
dete¡¡nination of whether a person had
the requisite knowledge will depend on
a variety of factors such as the pe¡son's
relationship to the MARS provide¡, tìe
rlature ard extent of the person's degree
of involvement in tìe operations of the
MARS provider, and the natu¡e of the
provider's violations.

3. Legal Basis

a. Preventing Deception
The Commission concludes that

S 322,6 is reasonably related to

-,- 

s,' Nnn 
"t 

z (p-uision wouìd implicâ{e reaì
estãte professioDals who help consmers conduct
short salos, whon th€ consun€rs s¡s rsferred to
them by NrARS providers).

37oTSR State/'l.ent of Bosis ¿Íd P¡rrpose, 60 FR
43842, 438s2 (Aug. 23, 199s).

38û Ur¡i¡ed Sl¿les. v. DiçÀ NetLa,oÌk, L.L.C.,667 F.
supp.2d ss2, s61(c.D.lll. 200e) (fDding Un ed
States properly pled k¡owledge o¡co¡scioùs
avoida¡ce of knowÌedSe when il aìls8ed that
defendant r€ceivod complsints that its deålers wor€
viûlalint ù€ TSRhut continùed pâying lhs dsalors
to tsl€ms.rket); FTC v. 6lôhol Mkting C¡oüp,Inc.,
594 F, Supp.2d 1281,1288 (M.D. Fla.2008)
(findin8 that defendùt at a mi¡imun coDsciously
avoided k¡owing ofTSR vioìations wh€rs it
procosssd consunor påyments to telemarketers;
rovisw€d, edited, âûd âpprov€d t€letr¡arkot€¡s' sâles
scripts; ard hÐdled compìatrls ud lEw
enforcsmetrt inquùies),

preventing deceptive conduct by MARS
providers. As noted above, M,{RS
providers hequently rely upo¡ the
assistance and suppoÌL ofother pelsons
for essential tasks such as identifying
potential customers, marketing, back-
Ìoom opemtions, and Payment
processing, This suppo¡t males it
possible for MA¡S providers engaged in
deception to efficiently ope¡ate on a
wide scale. Prohibiting such persons
from providing substa¡tial and knowing
assistance or suppolt to MARS
providers is likely to make it mo¡e
difficult for providers to engage in
deceptive conduct,

b. Unfairness

Applying the three-prong test under
Sectioû 5(n) ofthe FTC Act, the
Commission concludes that it Ís an
unfa p¡actice to knowingly, orwith
conscious avoidance of knowledge,
provide substantial assistance to a
MÂRS provider engaged in violations of
the Rule.3ð1 Fi¡st, this p¡actice causes o¡
is likely to cause substantial consume¡
injury by enhancing and expanding the
provider's ability to engage in tle
ha¡mful conduct, For example, using
Iead generators often allows MARS
p¡ovide¡s to promote thei¡ se¡vices more
widely and effectively, leading to
substantial injury to consumers if those
providers engage in violations of the
Rule.332 Second, no commenters
submitted information suggesting tlat
there were any benefits to consumers o¡
competition from knowingly giving
substantial assistance to MARS
providers who are violating the Rule,333

*'¡"¿*ul*urt" t*u h€ld t¡at providing
ÌîoÌring subståntisl âssistancs to others who
€ntaged in unlarvtul conduct is ån lÙlfair pråclico.
Sae, e.9., FTCe, Neovi,Iù¿., se8 F. Supp, 2d 1104
{S.D. Cal. 2008). olfd 604 F.3d 1150 (gth Cir. 2010)
{holding lhat defondants ongaged in unfåh actsby
crsati¡g ch€cks th€yk¡6ww6rs oR6n Ìequ6stsd by
unautho¡ized pdties): FTC v. áccùsedm¡¡, I¡c., No.
06-CV-105-D.2007 WL 4356786 (D. Wyo. Sopt.28.
2007)(holding that defendants ongaged in unfair
practic6s by ssllirìg phon€ records obtâinedby othor
pùUes th¡oùgh deception)i FTC!, w¡ndword MkiE,,
No. Civ.,A. 1:96-CV-615F. 1997llIL 33642380 (N.D,
Ga. Sspt.30,1997) (holding ùåt d€fondanls
en8aged i¡ unfaü acts by depositin8 u¡autlorized
bank ùafts oblôi¡ed by s deceptive le¡emarketinS
opsrarion).

st,Lead genemtors maypossess the contact
informatìon ofthousands of consuners that
othonvise might b6 unåvailabl€ to aslnâll MARS
p¡ovider. The MARS provids¡ cÐ uss ùat
i¡formatio¡ lo la¡Bel more consumors witl¡
deceptiveadvertisomeDts, contactconsumers ¡€ss
sxpensivoly, orbolh, thân it could in lh€ absence
ofsuch info¡mâtion. See, e.8., CUUS å( I, NY DCA
at 9.

.03To the extert the substÐtial assistÐco a¡d
fácilitatioD p¡ovision makes itmo¡e difûcùlt o¡
expensive for M^RS providors to hir€ third-party
service prcviderc, tho Conmission concludes lhat
Âny such cosls â16 oìrtwsighãdby tls benefits of
mor€ sffectivsly prevonlin8 dsceptive or urlaìr
cotrduct by MARS púviders.
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and the Commission is not awa¡e of any
such benefits. To the extent any such
benefits exist, they clearly are
outweighed by the substantial injury
this conduct causes consumers. Finally,
the consume¡ injury caused by Rule
violations that are substantially
facilitated by tlird parties is not
reasonably avoidable by consumers.
who have no way of knowing that the
M,{RS providers with whom they
conbact aÌe engaged in violations ofthe
Rule.

G. Section 322.7: Exemptions

The proposed rule exernpted
attorneys licensed to p¡actice law in the
state where the consume! resides from:
(1) The p¡ohibition on instructing
consumers not to contact or
communicate with thei¡ lende¡s; and (2)
the advance fee ban, but only if the
atto¡ney was providing iegal counsel in
connection with preparing or filing legaì
documents ir a barkruptcy o¡ othe¡
legal proceeding. As the Commission
explained iu the NPRM, this proposed
exemption was intended to allow
attorneys who prcvide MARS as part of
the practice of law to perform without
undue burden useful legal services for
consumers, while still cove¡ing
attorneys who might harm consumers in
offering or providing MARS,334

The Commission ¡eceived numerous
comments on this proposed exemption
ftom attorneys and attorney
organizations, consumer groups, and
others, Indeed, the proposed rule's
t-reatment of atto¡neys was the issue
most addressed in the comments.
Several commenters, including NAAG,
an association of mortgage banke¡s,
consumer g¡oups, and otheÌs supported
a limited exemption like that in the
proposed rule,33s Other commente¡s,
including several consume¡ Broups, a
pubÌic interest law firm, and a
consoÌtium of state ba¡king ¡egulators,
supported a b¡oader exemption
(especially with ¡egard to the

xøa MARS NPRM, 75 ÊR al 7072+-25.
¡B' NAr\G a( 3-4 MBA a( a (The delìnition i¡ tle

rulB should ¡elãin the inte8rity o¡tho licensed
atbmeywilhin slate laws and rules r€gulating th€
p.áctice oflaw to relnsin ettectiva å¡ìd thoso outsids
thal standard should bs prosocùtsd.')i¡IYC DCA å(
4 (recommendi¡g that the Comission prohibjt
collcction ofadvùce fees by attorneys "not directly
involved witl le8ål services in connection with
eil¡er the prepâration ând lilin8 ofå bârÌk¡uplcy
petilion or court proceedints to avoid a
foreclosurc"); lL AG ÍANPR) at 2iMA AG (ANPR)
at I {recor¡lnendin8 lhat ùe Comlnission adopt a
p¡ovision sihilar to Massachusetts slato låw). Ono
comment€rârgued ùat attomsys should not bã
€xenpted Êom ths advsncs fes bÈn Bst¡icuons,
€vêfl when p€rIomi¡B Ìe8ál seNices in coLr¡eclion
with a ba¡lruptcy peütion orsomo otherle8ål
proc€edi¡s. CUUS ât 8-9.

prohibition on advance fees),3€6 o¡ a
complete exemption for atto¡neys.337

Based on the ¡eco¡d, the Commission
has determined to include a broader
exemption fo¡ attorneys in the Final
Rule. Generally speaking, attolneys who
provide MARS are exempt hom the
Rule ifthey: (1) P¡ovide MARS as part
of tìe p¡actice of law; (2) are licensed
to practice law in the state where thei¡
clients or their clients' dwellings are
located; and (3) comply with all state
laws and licensing regulations cove¡ing
the same subjects as the Final Rule,
Atto¡neys who meet these standa¡ds a¡e
exempt from all of the provisions of the
Final Rule except its advance fee ban.
Such âttomeys wilì be exempt hom the
advance fee ban in $ 322.5, but only if
tley deposit advance fees ¡eceived f¡om
thei¡ clients into a "client trust account"
(as defined in a new provision,
S 322.2(b)) ard coûrply with all state
ìaws and licensing regulations
governing these accounts.333

1. Comments in Support of a Limited
Exemption

h support ofa limited atto¡ney
exemption, seve¡al commente¡s cited

33ñNCLC at 7 ("ll-legilimate attor¡eys play a
critical role in p¡oviding bona fide dd valuabls
åssisto¡ce to consum€¡s seekin8 loú modificatiods
ùd other forDs of lnortgage-¡êìated assistuce.')i
LsFv at4 ("Tbose seokins advice, who aro lùely

'n 
or facinB morlsa8e detaull, nay nsed specific

advice e8ùdin8 the contracluål od te
implications of a lom modifrcâûon, which HUD-
approved couaselors may Dotbs qùalified to
provide."): Lawyers' Conmittse at e ("Uln mùy
silùalions shortofìegaì action, thsre is E lo8itimats
need fo¡ åttoneys to provide ì€gal ådvice or
l¡ãnsactjonal ssrvices lo lheû clienls,")i CSBS al a
("[WIe bs]ieve that limilin8 the exemption to
prgpùin8 a¡d filin8 for bsrikruplcy petilio¡s or
oùe. docmenls i¡ a ba¡l¡uptcy o¡ othe¡ coùt o.
administr6tive proceedi¡9, is unduly narrow and
ni8ht inle¡fere with ùe åbili(y ofatto¡neys to offer
le8i{inste col¡nsel and advics to ù€ir cli6nts.").

rc?ABA st 1 ("[T]b€ ABÂ ul8es the FIc to modify
th€ rule to expand its existing attom€y €xemption
to exclude lanyers ensa8ed in ths practice oflaw
from t¡e entire p¡oposedrule, notjust ce¡tain
narrow provisions ofthe rul€.')iRoSers st 1s
('?rohibit loan fnodilication conpåni€s from tâking
up-ftont f€ss uloss lhsy ùs licoûsBd åltomoys
¡êgulely conducti¡g busin6s, oì¡t ofpublicìy
Eccessibls office spac€ in ths slÀt€ ù which th6y
provide loan modifìcation sewices."); IL R.ELr\ at 1.

340 Âs discussed in SectionI.A, the Dodd-Frs¡Ì
Act will tÌans¡er rulemakjn8 authoritywith r€spect
to this Rule to â now Bureau ofConsumor Financiål
Protoction, 6llêctiv6 âs ofthÊ tÞnsfor dåt€, Dodd-
Frsnk Acl, Public Law 111-203, 124 Slol. 1376,
wbicb ¡s cunenlly des¡Snated ås July 2l, 2011.
BCFP; Desißnoted lnnsle¡ Dote,75 YR s72sz. The
new Burcau will not have âu(hority with respect to
activiti€s engsg€d in âs psn of ths plâctic€ oflaw,
bùt will rctai¡ auùorily ovø atbmeys to ths exlent
t¡ey otrer consMer fi¡ucisl producls or services
outside the scope of an åttorney.client r€lationship
and to the exrent ù€y are subject ro certâin
enume¡ated consumù låws o¡ auùoliti€s
trusfened to the agency, inclùdi¡B tle Fi¡ål Rulo
in tbis proceedins. Dodd.Fmnk 

^ct 
S1027{€)(3).

The Commission \rill continuo to havo âìrtho¡ity to
onforco the R'.¡lo, includi¡g sSai¡st Ât(omsys.

significant (and increasing) atto¡ney
invoÌvement ir MARS, both in
affiìiation with non-atto¡ney providels
or as providers tlemseÌves,33e
According to these commenteN,
attomeys frequently have eugaged in the
same deceptive or unfai¡ conduct as that
ol otler MARS providers.3eo Fo¡
example, the lllinois Attorney General
asserted that, since app¡oximately
Decembe! 2009, attorneys played some
role (including participating in or
assisting others in the conduct at issue)
in 40% of the MARS companies
¡eviewed by that agency in response to
complaints.3el

In addition, NAAG asserted that
atto¡neys, and MARS providers who
affiliate with them, have been successful
in circumventing state MARS laws by
invoking attomey exemptions in these
laws.3e2 NAAG's comment also
discussed the propensity ofatto¡reys to
act as ftonts fo¡ MARS companies and
the recent trend of natioraÌ MARS
provide¡s to retain "local counsel" to
attempt to take advanta8e of attorney
exemptiors ir state Mr{l{S laws.3e3
Othe¡ commente¡s, echoing tle
concerns of state law enforce¡s,
contended that unscrupulous MARS
ploviders would evade the Rule if its

3û0See¡ e.9., Lswy€Ìs' Commilt€E Et I {altorneys
lem üp witl MARS provide¡s, o¡ act
independently to scam coDsumers); NAAC Et 3
(attomeys'pslicipation ranged from workiD8 as
smployêÊs ofMARS cofnpaniss lo opersling their
oM.ompuies)iMBA Ât a ("lwls do ånars of
sttomoys who havÊ 'rentsd' their I icenses to
mort8sg€ assiste¡ce r€liêf provids¡s."); se6 ¿.iso IL
AG (ANPR) (roporting ùat "33 percsnt ofLhe
IMARSI comFanios we have dealt with are oMed
by attorn€ys, whiìB 38 p€rc€nl håv€ sofne link to
the lsSal professiod").

mo See, e.9., CSBS ål a ('fAln incrsasin8 nurnhe¡
ofattoÌneys have e¡ga8ed in deceptìon ånd
urifairnoss in coru¡€clion wit[ morlSãEe assistucs
roli ef servicos.")i NÂ^G at 3 (by wåy ofexample
roporting that attomoys pårticipated in halfo¡tùe
mortgaSo forocÌosurc rescuo companies for which
ùe luinois At(omey General rcceivêd complûints
oD March 18 Ðd 1s,2010)iCUUS at I (colnmetr(ør
has'leceived mùy conplaints ãbout ãtbúeys'
involv€m€nt in fraudul€nt M^RS schomes")r
låwy6rs' Committos Êt I ("Tho intorsection botween
ìBgal s€reicss å¡d morSÊg€ âssistarìco r€liof
services is well documonted in tbe increasi¡g
number ofroports ofattomeys teaning up witb
MARS provid€rs to scam consum€rs."); NCLC at a
(acl¡owlodging that "attom€ys håva bo€n ålnong
those pe¡pebÂtin8 Ebusivs MARS activities')i see
olso NAAG (ANPR) 61 13 ("fwìe bave rsceived
måny complainls regarding åtlomeys who are
off€ring loan modincâtion businsss. ThBs€ attorn€ys
gonerally provide no logaì seúicss for consurnsrs
s¡d presert tle saJne problens ãs Eo¡t8age
consulta¡ts in general.").

3or IL AG át 2.
30, NÀ{G at 3 (.The sxenplioD for åtloneys has

been pûticularly abused.')r MN AG (ANPR)at 5
( This Omco is åwaro ofs€v6rÊl los.r¡ fnodificâtion
a¡td forecìosu¡s rescue compaIliss thal havs
sJfiìiåled wilh liceDsed allorneys i¡ olherstâtes in
an offort to circumv€nt stato law.").
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attorney exemption were not
sufficiently Iimited.3ea

2. Comments in Support of a Broader
Exemption

Despite their recognition that some
atLorneys have engaged in unfair or
deceptive p¡actices in connection with
MARS, seve¡al commenters argued that
broadening the attorney exemption was
necessaÌy to preserve consumerc' access
to valuable legal services.3es These
commenters contended tlÌat many
consume¡s who a¡e having difficulty
paying lheir mort8ages may benefit from
legal sewices, but that such assistance
may be considered MARS and thus
subject to the Rule,3e6 The commerters
claimed the proposed rule would cove¡
legal services such as advising
consume¡s on bank¡uptcy laws,
unwinding saìeleaseback

30{NCLC ãt 2-3; Lawye¡s' ComDittee át 9i LSFV

3ûSNCLC €t 7 ("[L]esitimåts auornsys play å
critical role in providingbona fide and valuable
assistance to co¡sumers seekin8 loù nodifications
and otherforms of mortgage-r€lated assistanco.")r
LSFV st a ("Those so€king advice, who aro likely
in o¡ facin8 no.l8age default, nay need specific
advico regarding th€ contractual ånd tax
ifnplicslions ofã loån modificslion, which HUD-
approved couselors nay ¡ol be quÂlified lo
provide.")r Lawyers' Comhittee al s ("1Ììn ms¡y
sitùalions shorl otlegal action. there is a le8itimãte
need for attomeys to provide lesâl advice or
trans¡ìctionsl sorvic€s to their clients.").

lDoSee supD ¡ole 395. 
^tlomey 

commenters also
€ssorted that theyprovido useful legal servic€s to
co¡sì.¡ln€rs facin8 ùe possiblB ìoss oftheir honos.
See, e.s., AB,{ at 1 ("lTìhe rule would male it
diffìcult or impossible for many consumer dobtors
to obtåin the lÊgâl sonric€s thst thoy dssporåloly
neod to help nogotiats chÊ¡gss to th8i¡ r€sidsnuaì
mort8ãges with ù€irìsnders md keep t!øir
lìones')iMobley át 1 {"Itis essential to have
competont l€gal r€pr€sontalion wb6n n€Botiating Â

loÂn nodifìc6tion. while the government and
servicors continuâlly advis€ homsown€rs that loan
modificatioff can b6 dons wiùout a ùtd pBny's
hslp md ùa( free help is åvailsble, statistics show
that this ãdvice has dotre rcthìDB lo help
homeowners."): Carr at 2 ("lMlany lalyers also offer
their cliont a delenso agâinst for€closure, mitigalion
or diversionâry rsp¡esentålion fu,hore svsilåbl€)
altd uìtimately (ifnecessaryl a banlqrptcy peütion
filing to prolect theù bomes ifthe rsgotiãtion
attempl should fail. Fu¡ther, lawyers are uniquely
qualined to assist tho holneorvner lo und€rst€nd tho
legal implicãtions of ùd dete.mine which ofthe
bewilde¡ing paDoply of slternalives facinS them
will be the most €ffective in their unique
circums{anc€s."); E. Dûvidson at 1 l"Involvenent of
m a((o.deys at t-he eE-rliest possible üme, is ù
imporlant vehicLe for borrowers in eil¡er Iitigatin8
orsettling with the sorvicor orholderofthe loan.");
L€galpris€ at 1 (âdv€rsûnål system works bost if
both l6nd€¡ snd consunsr heve losal counssì);
Greenfield at 3 (distressed homeoMers have a
"significÀnl ¡eed lor le8al servicos')i Dùgon al3
("But don't slrangìe legilimate attomeys in your
efforts to regulate hucksters ånd scÂm årtists.
Putting us oìrt ofbusiness wouìd ha¡n our clietrls
gr€ñlly, ¿nd will only m&ke the toreclosùe crisis
worse md pulish tle very people who nost need
ùe services."); Giles at 1-2 (djscussing
represenlation of clients in forcclosurc rnodiation
wirh l€ndsrs).

bansactions,3sT ¡esolving violations of
fair lending laws, disputing charges that
se¡vice¡s had assessed improperly, and
counseling on tìe tax implications of
sho¡t sales.3os The commente¡s asserted
that a significant po¡tion of the MARS
wo¡k atto¡neys perfo¡m does not involve
Iitigation and thus would not be eligible
for the proposed rule's exemption hom
the advance fee ban.3so Absent a b¡oade¡
exemption from the advance fee ban,
acco¡ding to these commenters, many
attorreys would stop performing legal
services for consumers seeking to avoid
foreclosure.aoo

The comments favoring a broader
atto¡ney exemption suggested a numbe¡
of changes to the proposed Ìule. A few
commenters asse¡ted that the exemption
ftom the advance fee ban should apply
to alÌ le8al se¡vices, not just legal
services related to litigation 401 o¡ those
p¡ovided by attorneys in the same state
where the corsumer resides.a02 Several
commenters recommended tìat, in lieu
of an advance fee ban, atto¡neys be
perßitted to place fees in a client tlust
accourt and d¡aw on them as legal work
is completed.aos State banking

""r s"" "rp. not" +¡.
1û¡S¿e sup¡u notes 396-97: s¿e orso NCLC

{ÂNPR)ât 14 (notin8 thât "sn suom€y's moro
benencial and t¡aditionål rols ofånÊlyzing a cliont's
p¿po orl and sdvisint tho clisnt ofpot€ntiõl
claihs æd options nay also ñl within ùe
defiDition olmorrSage assistã¡ce reliol").

troo l¡r its suvey of NACA and NABCA mcnbors,
see supfu nole 44, NCLC ¡eporled tlat 38% ofthe
298 attorn€ys rvbo responded claimed thåt tbey
pørforn MARS "not in connoclion with û coun or
admirlist¡ative p¡oceedin8 o¡ banknptcy petition."
NCLC ãt 6.

aooLFSV at a ("Licsnssd attoheys Ðd public
6ccoúlùts i¡ ou¡ community ùs prepùed ùd
capåbl6 ofproviding this irnportant 6nd potsntially
usetul âdvics, but fnay choosÊ lo avoid contracting
with conruners to ådòass thÊs€ qu€stions for fear
lìat ù6y may ¡u åtoùl of Lhs ComEìssion's
proposed Rule,"): NCLC at 6 ("AttorDeys ds lilely
to coãso Epresenü¡B hobeowners because of tho
risk that clients with unroasonabìs oxpeclations
u,ouldnot pây."); see ûIsocsBs â( a.

.or Soe¡ e.9., CSBS at 4 f¡[Wl6 bolisvo that limiting
ths oxomption to preparinS snd fiìiry for
bankruptcy petitions o. othe¡ docDetrts i¡ a
bankruptcy or other couÌl or adñjnisþativo
proceedin8, is unduly narrow ând might interferc
with tho abilily ofattom€ys to offsr logi(imat€
coùsel ud advice to their clionts,").

{o,See, e.r.¡ NCLC a( I ('rrhe [proposed ntlel
ov€¡looks circumsta¡ces in which a hom€owner
would need to rotåin ån åttom€y in snoù€r stâto.
This is most liksly to occurwith second hones and
råntal prope¡ties, wh6n a mo¡tga8e holder or
seûicer i¡i(istes a foreclosule action, tho
foreclosùre process will take plÂce u,here ths
dwelling is locâted and the holneowner \rill need
m ottortroy lice¡sed in ùa(juisdiction, svetr if it
is not whe¡e the homeowne¡ .esides.I.

ao3 See, e.9., NCLC åt lsisee o./so Mobleyat 2i
Roge$ a( 20-21; Cm at 10; Bronson at 9..4
coaìiüon of consDe¡ B¡oups.autjon€d that
attomeys should be allow€d to collect fs€s in client
t st åccounts only if they offor MARS as pan of
ths auùonzed practicÊ ofìâw ud do not spìit tees
with non-ûltomeys. NCLC at 15.

regulators asked the Commission to
consider creating an exemption based
on state law attomey exemptions, noting
that the Michigan Credit Se¡vices Act
exempts attomeys who do not provide
covered c¡edil services on a regular and
continuins basis,aoa

Many cðmmenters, nearly all of
whom aæ attomeys who provide
M,A.RS a05 or organizations tÏat
represent them,406 including the
American Bar,{ssociation (ABA) 4o7 and
some state bars,4o3 ¡ecommerded that
the Commission completely exempt
atto¡neys engaged in the practice of
law,aoe In particular, the ABA proposed
that the Commission exempt any
"licensed atto¡ney engaged in the
practice of law and tlose individuals
acting under the direction of the
atto¡Dey "alo

-I.csss 
", 

f *" ¿- NcLc at 13 (suggesring
th6t tho CommissioD should consider allowing tho
stales to adopt álteDative E€ttrods of rcgulåting
åltomey conduct). ButseeNAAG at 3 ("It is
impo¡tmt that €xomptions to Lho rulo's covsrãge be
lihitod and nùow. As dotailed h our ea.rlier
submission, conpã¡i€s ùs now €xploiling
exemptiotrs i¡ s{ate mort8å96 rescue ståtutes in
ord€¡ lû €vâdo comptiance with stale ¡ãws. Tbo
sx€mption for attornoys h0s been parlicula¡ly
abused.").

rosSe¿, ¿.9.,Ð6âli Gr€onfioldi Rog€r6i Can,
Dsvidson, Dix, Holler. Sbãw, PeteN, Ddgotri Cil6s.

roo see, ¿.8.,IL RILA.

{oa lL sr. Bâl Assoc.: ME St. Bar Assoc., MO Bù,
lvl St, Bsr, MI St. Ba¡.. GA St. Bar, OR S(. Bår.

{oosee¡ e.9., 
^B^ 

at r ('lTlbe Â8^ urses l¡¿ FTC
to modifo ùe ruìe to exped ils cxislin8 altomoy
oxemption to oxcludo låwy€rs enga8sd in tlìs
p¡aclic€ oflaw frofn the enrire propossd rule, not
iust cerr6¡n DMow p¡ovisions oflhs rule.'); Rogers
at ¡5 ("Prohibit loù nodification compBniss Íioln
tal<i¡g up-ho¡t Iess ùr¡ì€ss t!6y ûro licônsed
atton€ys ret'. ùly conducting business out ot
publicly sccsssiblo omcs spac€ in tho stato in
which they providB loan modilìcstion sewices.")iIL
REI-A al l.

{1o ABA at 11. Ths issue ottìe jùisdicliotr i¡
which an attorney musl be licsosed lo qusl¡ry fo¡
rh€ exemption is discussed tnf' Sm.C.3.c.(21.

Tbe,{B-4 also ü¡ged ths Comnission to rcconcilo
th€ sxgr¡ption in th6 Finsl Rula with tho âttornsy
sx€lnpuon in HUD'S propossd rul€ undor tho SÂFE
Act. See sup¡o ¡otes 99-103 snd sccompânyin8
texl As dßcussed in Section I.C., HUD's proposod
ruìe imposos standårds for th€ licensing and
rsSistration ofloan originators, which HUD intends
to eDcolnpsss third-påny losn modificålion
spêcialists. Th6 HUD proposod ruÌ€ would exompt
lic€nsod attom€ys who provids covered services "ås
ån âncillary natter to t¡o attorney's reprssenlãtioD
of ths cliotrl," unloss ths attomsy is conponsated
by amortgago loân originator. Sat€ Mortgage
Lic€Dsi¡B Act, 24 CFR 3400.103(e)(6). Tho
Coffnission declines to adopt tho oxomption
proposod by HUD. As å m¿ltoroflaw, th6
Commission in this proco€ding would not be bou¡d
by a dscisiûn on tho psrl ofHUD lo adopt a cerlain
oxsmption for licens€d sttornoys based on a
rulofnuking r€cord in a diff€rent proceoding to
impl€m€nt a diffe¡ont stårute.In åny event,
reconcilialion of two rules is prematurc eiven that
tb€ HUD Rule is only at the proposal slago, Âs
discussed below, tho FIC has concludsd that tho
rccord in ùis prcceoding wo:¡ants s difforont
trcatment ofallomeys than the exemption in th€
proposed HUD Rule.
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a. General Objections to Covering
Atto¡reys

Comments advocating for a broader or
complete atto¡ney exemption made the
following main points: (1)It is
uûnecessa¡y to cove! attorneys because
strict state laws and licensing
regulations governing atto¡ney behavior
already provide adequate p¡otectior for
consumers;'(11 (2) the proposed rule's
requi¡eme[ts conflict wit¡ the manner
in which attorneys traditionally have
offered and charged for their legal
seNices;a12 and [3) the proposed ¡ule
would cause atto¡neys to stop p¡oviding
Iegal services to financially distressed
consumets,4l3

Attorney commenters contended that
federal regulation of atto¡neys who
provide MARS is unnecessary, because
existing state laws and licersirlg

-." 

5"" ¡94 u161"1¡" primary r€ason to reguìåro
those prcvidi¡B mo gage assislùce relief seNices
to consumeß is þ keep ùem bonest a¡d ensulo
proper government ov€rsight over them. But
bêcÊuss lswysrs ålready bav€ subståntisì fiduc¡ùy
dulies to theil clients thãt es sþictly e o.ced by
the sla(e supreme courls and state bars that license
ånd overseo tho lawysrs, this rationåle for
rcBulating MARS provido¡s simply does not apply
to ìåwyers who es aLeady ticenssd by th€ù stále
courts ã¡d bãrs,")r Lawson at 1 ("Attornoys aro
rcBulated by the baråssociations, they do not need
tobe regulatod on anoth€r level."); Mobìey ât 2 ("In
d6cid¡ng to provido brosd6¡ållom€y øxemptions i¡
ùc ¡uìa, the FIc should conside¡ thât attomoys
aLready ue regulated by tle stales, ùe subject to
strict etlical sta¡dards, ùd misconduct leãds to
sovere sanctions.In fåct, the Rules ofProf€ssional
Conduct implomented in mos{ stlt€s alÞady
p¡ovide for the inveslißation ùd discipline ofthe
maiority of th€ dishonest and unfairåcts this rulo
is ì{ritten to prev€nt."); Csrr !t s ("In oddilion
ìBwyers aro licenssd p¡ofessionals boù¡d to follow
a code ofeùics promùlsated by the barassociâtions
in lhe slat€s in which lhoy practico and hsnco tho
âctivitiss doscribBd in the ruìo ÉÌe already ir effec(
'policed'at the stals lsvel, wheD in my opinion6ìl
regulation ofthis type more prcperly resides.").

.t, See AB,q. at 3-si Deal at I ("^ttorneys arc well
regulat€d by thoir bar associations.")i Csrr åt s.

13 See,ABA at I (".As a result olthsse
burdensorne mandates, many lawyers who
currently h€lp consumsrs ¡sn€gotiato thÊir
mortss8es or avoid fo¡eclosu¡o ss e pül oflhs¡.
practice miSht stop hmdlin8 tlese types ofcases
altogether rather thm comply witlr ùese new
re8ulaliotrs,"l: Greenfield ãt 3-4 (¡eporting that
manyattorneys, includingherssìl discontinu€d
providin8 MARS anerCqlifornia passed a lsw lhat
prohibited åttortreys fiom collecli¡B advÐce feesl;
Mobley at 2 ( R€pulåbìe attorneys exp€risnced in
loan Ìnodificalions and olher mortgâge law ¡ssues
would not be able to continus to pråctico.' ' '");
Carr at s f"l ånd many others itr the profsssiotr
predic( that ìâwysrs will hencefo¡tlsh'rn tlis ]ìeld
if the rule is adopted in its p¡esent fom.' r ")j
Deal a( a {"Th€ p¡ac(ical effect of[the Ruìe]is that
atlomeys rvilì Dot be wiuin8 to rvork for cìi€nts
¡eedin8 tàese services, ùd people who need Ì€gål
services will nol be able to oblain them."); Gil€s at
a ("lf you pass lhis rule, it will d'¡ve lswyers ìile
myselfout of ths må.rket, Ðd ùe numbe¡ of
pormatrønt H,{MPS that ee executedwill drcp
p¡ecipitously,")i Ro8e¡s át 1 ("Tbe proposed FIC
rules, ãs ttrey srù¡d, will result in ù€ whol€saìo
elimination ofrcpùtable ånd capabì€ attomeys who
holp dÊsps¡at€ honeowners,").

regulations impose extensive
rest¡ictions a¡d duties on attorneys.ala
For example, according to commenters,
these laws and regulations obligate
attorneys to work diligently and
competently on behalf ofthei¡ clients
and to cha+e only ¡easoûable fees.415
Seve¡al commente¡s also argued that
state laws and regulations offer unique
protections when attomeys collect fees
and expenses in advance of providing
services.ar6 Acco¡ding to the ABA,
neaÌly every state court system has
adopted laws and regulations requiring
attomeys to deposit advance payments
of fees and expenses into a client trust
account that must comply with certain
requirements,.lT Violations of state laws
and regulations governing atlorney
conduct can result in sa¡ctions and
other disciplinary action, incÌuding
disba¡ment.a13 Accordingly, these
commenters urged the Commission to
exempt attorneys entirely from tlle Final
Rule and defe¡ enti¡eìy to state
enforcement against atto¡neys who
violate applicabìe state laws or ¡icensing
regulations.ale

b. Objections to Specific Provisions
Covering Âtto¡neys

ln addition to their general objections
to the proposed rule applying to
atto¡neys, the commente¡s objected to
applying some of its p¡ovisions to
attomeys. These comments, submitted
by attorneys and o¡ganizations
representing them, contended tlat a
number of the proposed ¡ule's
p¡ovisions wele inconsistent with the
p¡actice of law and tle state laws and
regulations that gove¡n it,420 ln some

ni see, e.s., Deal ar 1 (,,tThe FrCl proposes ro
reSulate t¡e relåtionsbip belwosn th€ altom€y ud
cliort, which up unül now hâs beBn the iurisdiction
ofslalo bü Âssocialions snd stBlo suproms couns.").
Tbe,ABA also emphss'zed tbal the aBeDts ùd
employees ofaltorneys must complywith the sue
s{hical n¡lss. ABA st L

r1s See, e.9.,,{BA al 8.
nG Sée, o.9., 

^B^ 
at 6-9 Mobl€y ðt 2; Ro8ers at

rr?^B^ at 9isee ûrso NCLC ar r r {"Attomsys in
múy slslcs båvc lon8 bsen req'riÌ€d to escror
unesmsd feøs, End client tnrst sccounts arc
¡eco8Dized as á¡ ãppropriale metbod ofproleclinS
money ùatreEai¡s the p¡opsrty ofthe client util
eâm€d by ths åttorney."l.

a10ÂBA at si Mobley at 2: Rogeß at 16, 2(F21
("Violalion of ù€ rulss ofan IOLTA account, which
is oft€n âì¡dit6d, can €asily result in th€ disbarmont
ofÐ atto¡ney. Therefo¡o, it is ur iksly alto¡neys
would onon violate tbe escrow requiremenls."); Carr
at 10i see dlso NCLC ("4 client who is injured by
ån attomoy ramovùrg tunds hom å trust âccoù¡t
wil¡ håve recourso to the iur'sdiction's ållornoy
discipline system, hany of which i¡cluds client
rêcovery tu¡ds lo provide reùess i¡ exaclìy this
situalion."); Deal al 1 ('1fl fåil tohshavs €lhicålly
aDd fåirly towårds my clienls I ca¡ be discipÌin€d
and ordered ro rstund fses.").

{1oSee, e.9., ABA at e; Mobley at 2.
{2oSeo¡ ¿.8.¡ AB^ at 3-7 IL R.ELA at 1-2; lL S(,

Bar Assoc. Êt rj Cãrr at 4-5; Bronson el9.

instances, according to tlese
commentels, the requirements would
undermine attorneys' ethical obligations
to t.t¡ei¡ clients. In olher instances, the
¡equi¡ements would be cumbe¡some o¡
excessive in light of comprehensive
state laws governing how atto¡reys
promote and charge fo¡ thei¡ se¡vices. In
particular, they raised concerns about
subjecting atto¡neys to the advance fee
ban, the prohibition on instlucting
consumets not to communicate witll
thei¡ lenders or servicers, the required
disclosures, and recordkeeping arrd
comDliânce reouirements.

Fiist, several'commenters urged the
FTC to exempt atto¡neys entircly ftom
the advance fee ba¡. Acco¡ding to the
ABÄ, the advance fee ban in the
proposed ¡ule, which conditioled the
receipt ofpayment on achievjûg the
promised result, conflicted with well-
established state laws and regulations
pe¡mitting attorneys and clients to agree
to a variety of fee a¡rargements,
including flat fees, contingency fees, or
hourly îees.a21 Âcco¡djng to the ABA,
the advance fee ban effectively would
restrict at[orneys to chargin8
coûtingency fees for MARS.422

,ttto¡ney commenters contended tlat
an advance fee ban would rende¡ them
unable to pay their ope¡atin8 costs 423

and expose them to a high risk of non-
payE¡ent,aza tle¡eby causing many

{21 See, e.g.¡ 
^BA 

at 6-7 see ¿lso Bronson at 2
("Historicâlly, attomoys have billod oithsr on an
hourlybssis, s fla(rste båsis or on a contingsncy
basis. 

^ll 
oflhese methods are lesal ùd witìin tle

boundùi€, oI the rul€s ofothics sov€mins
ãtlomoys as lon8 ås they ùo cleuly describod in a
writlen retãiner å8leenetrl provided to the client.')i
Dar8on ai 2 (chargos clionts â nat fso ofS2s00i
clionls vaìus a "prsdictabl6, dofinitivs f€s thåt
inclùdes ¡epresenlalioD th¡oì¡Bhout th6 p¡ocEss
regardless ofths co¡nploxity or duütion").

azz ABA. at 7i sae also Btonson at 2 {"Without tle
abiìity to lako 6 rctåinsr and charge for their lime
ånd etfort r€gardl€ss ofwhÊthÊ¡ thsy åro succ€ssful,
most atto¡neys will not be abìe lo otfe. sxport iou
modification advice ùd se¡vices,'); Greetrfield at s
("An sttomey wbo att€mpts to ne8oliato bul is
unEble to achiovo å morl8ågoloan modification for
ho¡ client is slill ontitl€d to bÊ påid forlegål
seNicss aclüalìy ¡€ndersd,"): Daryon å( 2 ("If ù€
F-rC removes the up-lronl fee, it will effectively
cr6at6 å conting€ncy ar€a oflan akin to personÊl
iniury<nly rviùol¡l an insurDc€ cor¡pary o¡
solvent defendut at the e¡d ofthe case to abso¡b
tb€ attomeys'lees,").

.,3 See, e.&, Mobley al 2 (",{tlomeys simpìy
ca¡¡ot operate a ffrm without colìoctins uphon t
foos.')j Grconfìsld at s ("R€quiring an åuom€y to
nait lo bo paid unli) å pomanønt mod¡ñcslion is
approved by tle serviceris uteasonable when tle
åctual tiÌDe tbãt elapses could be six rnonths to ons
year."); Ro8ers al 9-10i Giles at 3; Dargon at 1, 3;
Cårr åt SiDeal al4.

4,4 See, e.ß., ABA at I frll-lawysrs who lry to holp
thsù consumor clients to ¡sne8otiE(e Lhoi¡
lnort8lg€s or avoid foreclosue ' ' r would be
probjbited from cbarging an advanco feo, thersby
grcatly increasing the risk that tìe låwysr wouìd nol
¡€coivâ pâymsnt fo¡ th€ le8al serices provjded.'l;

Corlinu€d
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attoÌneys to discontinue providing tlese
types of services.425 According to the
commenters, the proposed rule's
limitation of the exemption to attorneys
engaged in bankruptcy or other ìegaì
proceedings would exclude many forms
of legal work for which attorneys
regularly collect fees in advance.a26
The¡efore, these commenters
¡ecomrnended that a final ¡ule should
allow them to place advance fees in a
client t.rust account and withd¡aw tlem
as they perform services.a2T

Second, some atlorney commenters
¡ecommended exempting attorneys fiom
the prohibition on inst¡ucting
consumers not to contact thei¡ lende¡s
or servicers. Acco¡ding to the ABA,
clients typically expect attorneys they
retain to act as tleir rep¡esentative ir¡
dealing with other parties, such as
lende¡s and se¡vicers.a23In general, the
commenters argued that imposing this
prohibition would unde¡mine atto¡neys'
effectiveness as legal counsel and

Mobl6y ãt 2 ("It is weasonable fo. uyone to
bsli€ve that cìisnts aro just as likeìy to pay thsir
âtb.ney bill aRer theù le8aì matter is resolved ãs
befors,"li GresnJìeld at s ("The Commission's
position tl¡ãt atlomeys who rcpresent that theywill
'r€goliate'a mort8a8e loa¡ rnodification connot be
compensated rDtil a permaneri t modi û cation is
oflercd to the borrowff is u$eåsonable and
uüeãlistic.'); Ro8ers at 8,10 ("lTbe proposallwill
vjrhratly erádicato tbe pracUcal ability ofethicå1,
law abidin8 loM modificãtion Âttomeys to everBet
påid.'); Carr at a ("lTlhe attorneys is rsìegatod to
filin8 ã multitude ofsmall cìaims cases againsl
clients who de lsrSoly 'judgment prool"'); cLS at
1 ("You ue telli¡g attoheys, mùy of tlem youge¡
(like myseLD. newly out oflaw school (like mysel0,
md wiù liltìe to Do ãbility to cauy tle overhead
costs ofprcvidi¡B assistance Èbsent Ìecoip( ofsome
fees, that th€y cân't coÌlect a 106 ftom clients who
õre the v€ry dslì¡ition ofa credil risk utrlil ùe v€¡y
closo ofthe mattÊ¡. Th6ss nåtts¡s (ypicålly tak6
over 6 nonlhs to as long âs â yeâr. Stâlisticålly
somethi¡g like only ¡0% ofthess arÊ 'succssstul'..-' 

^s 
å rosult, youråltorn€ys a¡e undør

mounlains ofdebt from studont loans and
slruggling to stay oul oftoreclosure themselves have
only a 10% chance ofg€uing pÊid åfter 6 months

4,s See, e.9., G¡eenfi€ld a( 4j Gil€s at 3 ('11ttre FIC
says I can't collect â f€o in advancÊ, I will hav6 to
exit this field o¡praclic6."); Låwson åt 2 ("Without
the abjlity to take a r€lainsrõnd chsB€ forthsir
lime and eÍort re8ardless ofwhether thoy ar€
successtul, most attoneys will nol be áble to offer
oxpôrt loûn nodificatior Edvice and serices.");
Dugon at 3 ("Atlo¡neys willbe loãthe to take
modificaüotr cãses if they havs rc assu¡ùc€ of
b€ing påid for tlsir {ims snd stro¡t"): IL R.ELA at
1; Wl St. Bù at 1.

a,oSee, e.C., Grrsnfi6ld at 5; ABA å{ 6-7.

^lternativ€ly, 
som€ commontors aBu€d that th€

p¡oposed rule would creåte incentives for attûmsys
to lile s ìåwsuit ora petition for bar¡lruptcy on
Irehalf of thejr cliont insteâd of lìndint snoth€¡
poteDtially apprcpriat€ solution. See, e.9., Mobley
at 2; FL Bûr år 1: oR st. Ba¡ ar 1; lL RDLA ar 2.

iz?Sée, e.C., Creenfìeld ât 4-6 (a€uint lhõt
"altomeys should bo permitted to request å client
retaine¡ to be h€ld ¡n s Eg'rlûtod ãccoùt, ud to
biìl a clisnl for )ogâl work pe¡fomed on ù i¡lerim
bûsis")iRotsrs ål2F21iMoblsy at 2; Ca¡r at 10;
Bronson Ât L

possibly jeopardize the atto¡ney-client
p¡ivilege.a2e Some commenters also
¡ecommended that the exemption ftom
this p¡ohibition apply to attorneys who
are lawfully licensed in any state,a30
notin8 that tle exemption in the
proposed rule would prevent atto¡neys
from giving such an instruction to tleir
out-of-state clients.a3l

Thi¡d, some commenters argùed that
atto¡neys should not be subject to the
proposed rule's disclosure
requirements.a32 The ABA criticized
two disclosu¡es in particularr (r) The
disclosu¡e that providers are for-profit
businesses not affiliated with the
Sovernment or the consume¡'s lende¡ o¡
servicer, because in the attoÌney context
this non-affiliation disclosure is
unnecessary and potentially confusing
to coDsumers;433 and (21 the total cost
disclosure, because it would mandate
that attorneys chaÌge a flat fee for thei¡
se¡vices even though they commonly
charge fees oû ar hourly or other
basis.434

Finally, several commentels argued
that atto¡neys should be exempt fiom
the proposed rule's record keeping and
complia¡ce requirements. The AB,{ and
otheÌ atto¡ney organizations claimed
tlat requiring attorneys to comply with
the ¡equi¡ements to maintain reco¡ds of
tìeir inte¡actiors and ha¡sactions with
clients and to produce them fo¡ FTC

-,.0 

S"", 
"¿., 

aBA 
"t 

l-5 ("Section 322.g ofùe
Proposed Rule would seriou sly un derrnine th€
conlidenliâl nttorney.client rclationship by
prohibiti¡g lawye¡s hom Sivin8 cerhin p¡ope¡ la8ål
advice to their consMer clients who live i¡¡ ùothe¡
state. includjnS advjce to 'not contact or
comfnunicato with his or hor londeror servicsr'.")i
ILSt. Bar st 1 (srt'.¡in8 lhåt proposed ruls "prohibits
lawyers fron Bivin8 tùsir cìi€nts nho livo in
a¡olber stãte appropriåle legal adviceby
probibitin8 tlem fioln advising these cìisnts not to
conmunicat€ direclly witlì tbe londors")r IL R.ELA
ût 2 {sâm€); CCRL st 10 (arguing thal it is unclear
why rule shor.rld cover attomeys €ngs8Êd in tho
"othicaì p¡Âcucs of låw')i Bronson å( e (&r8ùin8 thEt
il is "dùBerous lo pãss arule lhat superced€s th6
judgm€nt of å(torneys as to whether theirclionts
should lalk lo the I ender or servicer')i MI St. Bar
ât 1; RoSors at 10-12.

{3oSee ÂB^ at 5; Brcnson at 5.
4 See supm note 430, ,4 consonium of consmor

groups also arSued that the proposed exemplion
would not permi( â(lomeys (o roprssent consuers
wbo ou property ir a state othe¡ tha¡ wh€re tley
reside,Ior example, membe$ oflbe miljts¡y who
commonly rent property in on€ state but rosid€ in
motlsr. Se€ NCLC åt L

{32SeeÂBA qt4, I MO Bãra( 1; ORSt. Barst
1ì IL St. BarAssoc, a( 1; IL RELA at 2; MI St, Bù
at 1; FL B3Ìat 1; ME St. Bar Assoc. at riGA Sl.
Bor at 1; \M St. Barât 1.

{33.{8Â âr 3. Á coDsurnerBroup ålso opposed
requiring attomeys to måks tbis disclosìrrc,
contendi¡t tlat thers is Ìittìc evidsncs that the
misinpression that the disclosuIe is desi8ned to
cue-thát the provider is alfiliat€d witÌì tho
gove.¡menl orlhe consuner's lender orservicor-
actually €xists wilh respoct lo åttomeys. NCLC at
9.

inspection during an investigation or
Iaw enfo¡cement action would
undermine atto¡ney-client
confidentiality and the atto¡ney-client
relationship.a3s

3. The Attorney Exernption in the Fi¡al
Rule

ln the Final Rule, the Commission has
broadened the attorney exemption. An
attorney is exempt f¡om the Rule, except
the advance fee ban, if he o¡ she:
(r) Provides MARS as pa¡t of the
p¡actice of law; (2) is licensed to
p¡actice law in the state where the client
o¡ the client's dwelling is located; and
(3) complies with applicabìe state laws
and legulations relating to the same
general types ofconduct the Rule
add¡esses, namely, tlle competent and
diligent provision of legal sewices,
colnmunicatiol with clients, charging
and receipt of fees, pÌolnotion of
seNices, a¡d not engaging in fraudulent
o¡ deceitful conduct, In addition, a¡
atto¡ney tl¡at meets these c¡ite¡ia is
exempt from the advance fee ban ifthe
attoÌney deposits any advance fees in a
clie[t t¡ust account a¡d complies with
all state laws a¡d licensing regulations
¡elating to the use oftlose accounts,
The attomey exemption in the Final
Rule st¡ikes a balance between allowing
consumers to continue to have access to
bona fide legal assistance,a36 while at
the saDe time p¡eventing o¡ dete¡lillg
unfair o¡ deceptive p¡actices by
attorneys.437

a, The Commission's Dete¡mination Not
To Exempt All Atto¡neys

As discussed above, some
commenlers advocated exempting fiom
the Rule alì attorneys, ¡egardless of their
activities. The Commission declines
such a blalket exemption to atto¡reys.
The ¡ecord shows that a substantial
numbe¡ of attorneys have engaged in the
types of deceptive and unfai¡ conduct
the Rule p¡ohibits. Fo¡ example,
appÌoximately 22% of the complaints
tÌ¡at a coaìition ofgovernment agencies,
nonprofits, and sewice providers has
received ftom consumers about loan
modification f¡aud involve some fo¡m of

-.". 

s"", u.g.,,,,¡,r ut +rIL st. Bâr^ssoc. at 1; oR
St, Ba-r st 1i FL Bs-r åt 1; NCLC 6t 9j Rog€rs åt 22.

{3oAs discusssd åbove, both a{(onoy
pract¡tjoDers. se¿, e.9., ]{8,{ at 7, úd consúer
âdvocåtss, see, e.9., NCLC at 7; LFSV åt 4, bavo
ar8ued thåt th6 Final Rulo shoüld not curtEil
consMe¡ access lo ìe8ål help,

.37 As discussed åbove, consuner g¡6ups.law
enforce¡s, Ðd E8ùìÂlors have argued that the Final
Ruìe sbould protect consumorc from harm by
atromeys. Seo NCLC ât 8; CSBS Êi 4; LSFV at 4;
L6wyers' Committsê åt 9; see ¿lso NAAG st 3--4¡
MBA â( 4ì I"JYC DCA A( 4; IL AG (ANPR] At 2i MA
AG (ANPR) ãt 9; CUUS at 8-9.
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attorney participation,a3s Similarly, of
the 342 MARS companies investi8ated
by the Illinois Attorney Genera)'s Office,
over 38% appeared to have had some
attorney involvement, and attotneys
owûed-at least in pa¡t-over 17% of
those companies.a3s This data is
coûsistent with the many FTCaao and
state 44r law enforcement actions in

-lãõit-" 6,-¡ ,o,"1"onplaitrrs in the LMSPN
datåbase as ofAugust 25, 2010, see supm note 75,
the NetwoÌk det6minsd thal 1,s10 involved loSal
rcpressntåtion. This lsveì ofroporled Bttom€y
involv€ment has r€main6d consisten( ov€¡ ths past
seve¡al monlhs. See Loa¡ Modification ScM
P¡evgntiotr Nerwork/ù¡e 2O1o Nol¡onol Loon
ModiÍ¡cotíon Scon Dotohose Àepo¡|, al 1 ("(LMSPN,

Jnne 2010 R€poÌl),"), dvoiloble ot http:
ww.prcven oanscans.orsltoolslossets[i]eslJunê-
L 4sPN-Repoa-Fino|.pdf. (notin8 tììat 33% porcent
olpeFons aSed 5l dd older.eporled sttomey
i¡volvemeDt in ths loan modificâtion scam); ¿oat
Modil¡cot¡on Scam Prcvenüon Netv/ork May 2010
Notionol Loan Mod¡ficøt¡on Scon Dotabosø Reporl,
ar 7 ("LMSPN, May 2010 Reponl. avøilable dt
hu p :/ / www.preven üoonsco lÌl.s.orß/ too Is lossets / f i las /
Moy-LMsPN-Repo¡t-Finot.pd¡ ("At th6 €¡d of May,
âlfnost onÊrhÍd oI ou¡ rÊporrs indicû(êd rhât ì€gål
ropEsentåtion was s parr ofthe reported scan.");
Loan ModiÍicotion Scan P¡evention Netwo* ApÌil
2010 Notionol Loon ModiÍicotion Scdm Ddtobose
frepo¡¡, at 2 ("LMSPN, /p¡¡? 2010 Aepott), ovoiloble
ot http :lww. prevent loo nscons.oÌt/ to ol s/ osse¡ s /
| ¡ les / Apr¡ I -lM S P N-Re pon-Frrd.pd¡ (noting that
20% of complainls involve allomeyreprosentstìon).

^ 
Msy 2o1o LMSPN Ropo¡l also tound thst tho

nâmes ofmore thân 20 bw Iìrms or sttorneys had
appeâr€d in muhipls complaints. s€e LMSPN, Moy

{3oSe¿ ILAG flue 30,2010) at 2, More
spociñcally, this comnenl staled that 17.5% of
these compuies were owrcd, at ìeast in pan, by
tr(tomeys: 15% had affilialions with at(omeysiatrd
6% shon€d evidencs ofattomsys on their stâf[s.

44o See, e.9., FTCv. washington Dob nes.,Inc.,
No, 8ro9-cv-023o9-SDM-TBM (M.D. Flã. filed Nov,
72, zoos)i FTC v. LDcasLa wcen ler "trc.', No.
SACV09-770 DOC (ANX) (C.D. Cãt, filedluly 7.
zoos)i FTC e, US Foreclosuæ ¡eli.at Co¡p., No.
SACV09-768 ryS {MGX)lC.D. Cal., Âmd. Compl
filedMd. 8.2010)i F-I"C v, Fed. Loon Modificdt¡on
I¿w Ct¡., ¿¿P, cãse No. SACVoe-aol CrC (MLGX)
(C.D. Cal., Am. Compì. filed Oct. 1, 2olo).

4^1See, e.8., Flot'idav. Kirt/o¡¡d vou¡8, No.09-
9094s-tA-{3 (Fla. Cir. Ct. Dsde-Coì¡nty Dsc. 17,
zoos)t Notlh Csrol¡nov. Conpbell Lot't Fitm, P.A.,
No. 09cv023738 {N.C. Supsr. Ct.-Wâko lil6d Nov.
71, zoog)i Assumnce oÍ Voluntory Conpliance ù
Dhcontinüance In rc Aìftrz lNov. 9, 2009),

www.colo mdoa uor neyBe nerã l.ßov/si tesldeÍo u I t /
f i les/ u pl oods / A in n2.pd | ¡ Press Release, Conn.,Att'y
Gen., Attorney Generol wo¡'].sConsumeß About
Foreclosurc Rescue Conpony Masquerudine As Low
Fi¡,n {ÂuB. 10.200e), ovoilable ot h¡tp://
ww-ct.Bovloglctep lvietLds p? Q= 44 4? I 6 ÈA= 3 6 7 3 ;
Cdliþñ¡dv. United Fitst,l¡c., No. BC a17r94 (C{l
Super. Ct. Los,Angeles nled luly 6,2009) (alleging
allomoy MitchellRoth and his lsw firm MUt Roth,
PLC fålssly promised to €liminste lnon8a8ss on
consun€¡s'hom€s aÌd improve theû c¡edit);
Ass\tunce oÍ Vollntdry Compl¡dnce ?
Discontinuonce In re Inw Olîice oÍ EDEene S.
Alkoùa llvi.12,2oo9), ova¡loble at http:
w ww.c o I o r õ d o a uo û e y Ee n e n L Eo v / s i te s / d e fo ù I t t
lil es / u p loød s / Lego I % 2 qHo neo/o 2oS o I u tions. pdÍ;
Assumnce oÍ Volüntory Complioûce È
D¡scont¡nuonce ln reTruut Low GÌouplltr^.1r.
zoos), ovoiloble ot http:
øw.c o t ot odo o uo n ey se n e ro l. co v / s i t e s / d eÍa u I t /
l¡les / up load s /Tro D to/. 2ola t^,% 20 G rou p.pdÍ; see o lsø
Press ReÌ€Êse, Offico of tho Cal. Att'y Ce\., Brcwn

which attorneys were found or aìleged
to have engaged in unfair or deceptive
p¡actices ir offe¡irg or providing MARS
to consumers.

Additionally, the record, including
FTC and state law erforcement
actions,442 demonstrates that M,{RS
provideÌs have used state law
exemptions fo¡ atto¡neys to circumvent
the law and har¡n consumels.443 The

Sues 21 Conpanies and l4Individuals who Ripped
oÍî consuneß Desperote Fot Mo¡t$oge AelieÍ Ilnly
7s, zoos), ovo¡lohle ot http:/loç.cd.Eovlnewsalertsl
releose.php? id=l?67 ldmong the defendánts that tho
Cålifomia AttornÊy Gonerâl su€d wsr€ 4 altomoys
¡nd tluos low fims); Cir¡cinnoti Bot Ass n, e.
Mu¡ldnef 119 Ohio St.3d 412 {2008), FederÂl ùd
state criminal suthorities slso havo pros€cut€d
attomoys nho h¿v6 €¡to8ed in foreclost¡¡o rescua
íiaud. See, e.9,, Amuda Bronslad, CN¿kdoø or
Cdlilomia Atlorneys For Mofgogø Fmud a Stoíe-
Fedenl loint EÍlofl,Nat'l L.1., Oct. 12, 2010 (Orângs
County district st(oúey s offic€ brcu8ht criminal
cha¡ges aSajnst an attomey in coD¡ection witb his
d€ftaùdi¡g nore thu 400 honeoM€rs with
pronises to modify mor(ga8e lo6¡s i¡ exchùge fo.
adv€nc€ fees); Ameet Såchdøv, Loh,yer Convicted ol
MoìQop-nescue Fmud,Chi. Trib., July 13, 2010
(,{ltorney rÀdio pe¡sonaÌity foud Buil(y of fede¡al
criminalchar8es iÌ connectjon with bilkjng
homeownsrs in fritudul€nt foreclosur€ r€scus
sc¡'eñÊ), ovoilohle ot hdp:
w.ch ¡@ to t b u n e.co n / h usi ness lct-h ¡z.oz 1 3.
c 11 icogo-low' 2o1 0 07 7 3,o,3 I I 1 57 2 -col úmn ; Ptess
Release, Dist, ,Atl'y Queens Cnly., Severreen
I n d i v id ua Is-I ncl u d i nB T wo Au orneys-Cho¡Eed i n
Massive M!|t¡-Mill¡on Dollor Reol Estote Fft ud :
BingleodeÉ Allegedly Torgeted Dist¡essed
HoùeoÆeß in Mottgage Àes.u¿ S.d¡ns (May 13,
2o1o), avo¡lable ot hup:llwwr.queensds.ot9l
new press rcleasesl2o 1 0 /no y/
h ug+i ns 

-soo 
kN ¡ -et% 20o l 

-o 
5 _1 3 _20 1 o -c m p. pdf.

..2See supro notss 55-61 and accompa¡yin8 texti
see also FTC !.'trunon For.eclosui.e Ássislû¡cs,
llc No, oe-23543 (S.D, Fla,Iiled Nov. 23,200s)
(aùe8in8 lhãt defendarts told consumels t[at tl€y
wsro amìiated with låw lilm orâttornoys); FTC v.
Fed. Hots¡n9 Mod¡licotiori Dep ¿ No.09-CV{17ss
(D.D.C. fil€d Sept. 16, 200s) (alle8ing thEt
defendÐls lalsely claiD to have átto¡Deys o¡
forensic accountanls on stalù FTC\. Loon
Modil¡cotion Shop, Inc., No. 3:09-cv-00798 0AP),
M€m. Supp. TRO at 14 (D.N.l. fil€d 4u9.4,200s)
(alle8inB lhãl delendanls nisrepr€sent 'ùat il is s¡
attomey.based company").

iir See, eg., NA{G at 3 f'As detailed in our
earlior subfnission, compan¡€s ar€ now exploiting
ex€mptions in stats mortSsgo r6scu€ statùt8s in
o¡de¡ to evade conpliÐce witl state laws. The
exemption for attorneys hasbeen particularly
abused."); IL 

^G 
ÍANPR) al 2 ('.Attomeys arc using

th€ lstâtel oxemption to mârkct and ssll tho sâmo
mo BaEe consultinS services provided by non.
altomeys."l; see olso N,A^G åt 3-4 (ârguing that il
is a "dimcuh and fâct-inlensivo inquiry" to provo
åttomeys are nol en8s8ed in ths pracüc€ oflaw, a¡d
thus they sre no( exenpted f¡on state laws
exenptiDg ttrose activilies).

In oddition, some s{ats cotrsu€r ftåud statut€s
explicitly exempt atlomeys, lùthe¡ impedi¡E state
ento¡cers ftoln p.osecutin8 altorn€y M,1RS
providers fo. r¡nIair ordeceplivs plactices. See D.C.
Codo Ann. S 28-3s03(cx2)(C) (prohibiting ths
Dspa¡tnenl of ConsumerP¡olection from applyi¡8
the stãlute to Lhe "pÌofessioDal se¡vices of
clerslDen, lawyers tÐd othersl'); Md. codo 

^nn.,Com. Law S 13-10a[1) (the stâtute "dûes not apply
to t' * [t]heprofossionÊlsÊrvicesofâ'''
la\ayer")iN.C. C6n. Stat. S7s-1.1 (2005) (exemptir8
"nenberts) ora Ìemed protession")i see olso sÀorp
e. Coìlor,5Io S.E,zd 7 02,704 (N.C. 

^pp. 
1999)

NAAG comment, for example,
explained that the atto¡ney exemptions
in many state MARS Iaws have created
loopholes that MARS providers have
exploited to haÌm consumers,444 As
discussed above, these state M,{RS laws
often exempt attorneys if they have
attorney-client relationships with the
consumers for whom they are providing
services.44s An atto¡ney-client
relationship by itself, however, provides
no gua¡antee that the atto¡ney will act
in a fai¡ a¡d honest fashion. Not only
have MARS altorneys engaged in unfair
and deceptive acts and p¡actices and
used such exemptions to circumvent
state law requirements, but ma¡y ron-
attorney MARS ploviders have
employed or affiliated witll attomeys fo¡
that same pupose.4a6 M,{RS provide¡s

(hoIdiDS lìat u air a¡d dsc€ptiv€ lrado prâctico
claims ågainst attomey ùs bmedbya stalutory
exemptioD fo¡'membsrfsl or loarnod profossion");
Ohio Rev. Codo Ann, 5 13 4s.01{A) (cons!.¡m€r
tlansâctiûns undor the ohio Consumer Sãles
P¡actices Act do nol includo "irânsactions between
ãttomsys, physiciÐs, or dentists ând lb€h clients
orpatients").

"r{ NAAG at a ("we exp6c( ths lr€nd ofusing
altomeys as tsonls to¡ nortgs86 ¡€scu8 compñnies
to conlinuo. We have noliced ùat Mtional
compåni€s års rccnriting for attorney 'pùtnoÌs' o¡
'local co!.¡nssl in åll of lh€ states they work in to
evade states lno¡tgÂgs rescu€ fiâud stâtutos ' ' '
Based on the conti¡rùed-md incrsasing-nùfnbÊr
ûfcomplåints we ùe receivinB aBai¡sl compú¡os
exploitinS tho attomoy sxsmption, we support o¡ly
a nmowly-cnft ød øxemption for attomey
seMces."l: IL,{G (ANPR)at 2 {",{ttorneys are usinS
the exeDpüoD to na¡k6t and soll ùo sEms lnoÍgå8o
consìilling ssrvices provided hy non-attoneys.').

{rs See s¡rpm notes 58-60,98; see dlso, e.8., Coìo.
Rsv. Ståt. S 6-1-1103 (41(b)tll (sxempts Colo¡ado
åttoDeys "whils psrlormin8 sny åctivity related lo
tle pe¡son's attorn€y-clisn( rÊlalionship with å
homsowneC'); 765 Il, Conp. Stat. Arù.940/s
fox€mpls lllinois atlorneys en8ãBed in the p¡actice
oflaw): Mo. Rev. Stå(. 5 407.93 5(2)(b)as (€xompts
Missoui åUomeys rctrdsrint servico in th€ courso
ofpractice)i see olso NAÁG (ANPR) ål 13
("Cun€ntly, most ståtos sxempt attorn€ys hom th€i¡
mortga8o rosdrB consullÊnt Isws."); CMC (.1NPR) at
9-10. In Califomia, ùe slate le8isìâtur€ Blininated
tho attorn€y exomplioo from its Iawrs8ulating
foreclosur€ consultåntsbecause of €oncemsabout
evasion. See sûpru not6 61.

44d See, e.8., CSBS (ANPR) at 2 (noting "attomeys
who le¡d ùsb nåm€ (o È losn nodificõlion
compùy. but play, little, if ãny di¡ect role, in
helpin8 consum€rs obtâin âctuål loån
rnodificalions"); MN AG {ANPR)at s ( Tho Ofiìc€
is awde ofseve¡al lom modificEtion and
foroclosur€ rescue compsni€s that have lfâliÀted
wilh licensed åttornoys in otherslates in an sfÍoÍ
to circùnvent slato låw."); CRC (^NPR) at 2 ('^n
i¡creasi¡t numb€r of Ettomeys ùs itrvolving
lhemselves ¡! tlese u¡etlicãl p.acticss withoìit
provjdins 6¡ylesal (or oùer) services, sometimes
ongaging in loe.splittin8 or 6von simply ãclin8 as
fronts for loan modificâtion companies who âro
seeki¡g to åvoid slate lsws that p¡ohibit sor¡s of ths
prãctices desc.ibed above but exempt attomeys,")¡
Cal. State BãrEtlics 

^lort 
at 2 ("There is svid€nce

thåt solns foreclosùro consultsrts nay bÊ
attompüng to svoid ù€ slatutory pmhibition on
couectin8 a feo before ã¡yssrvices bavo been
rondered by having Ê lâ\ayer work with Ih€m in
for6cìosu¡o consultations,').
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increasingly have induced consume¡s to
purchase their services by making
claims that thei¡ services include
specialized legal assistance from
attorneys,447 with solne attorneys
lending their names and c¡edentials to
these operatio¡s.aa3 In these
aÌrangements, however, tle attorneys
often do little o¡ no wo¡k on behalf of
consumers,aae with non-attorneys
handling most functions, including

a{?Th€ FIC'S review of tle infolmalion produced
by amedia monitorin8 company, seesupra note 66,
showed that 25 ofùe 140 compÐies adve¡tisinS
MARS made ref€¡€ncs to bsing attomeys o¡
providing some form oflegal assist€ncÊ.

\\ù See,e.&, FTCa- IÆss M tigotioù SeNs-,Inc-,
No. S¡.CV0g-800 DOC (ANX), Men. Supp. Pls. Ex
Parte App. st 3 (C.D. Cal. filed Aug. 3, 2009)
(alleßing that "walksr Law croup" wås "a sham
ìe8al operation dosigned to evade state lsw
rssldctions on the collsclion ofup-fÌon( fees fo¡
losn modincation ånd forsclosuro reliof')i fTCv.
US Foftclosute Rel¡eÍCo¡p., No. SACV09-768IVS
(MGXI, P¡elin. Rep. Temp. Receiver at 2-3 (C.D.

CãÌ. filed ruly 7,2009) (státin8 that defendùts'
"r€låtionship with two dir€En( lawye¡s was
nominal at best and served primarily as a cov6r to
disnity tle busi¡ess and hvole tle attornoy
excepl¡oD to advdce fee prohibilions")r FTCv.
LucosLawcenler " Inc.", No. SACV-09-770 DOC
(^Nx), Men. supp. TRo ar 1e {c.D. cal. filed tuly
7, 2009) (allegin8 that "ld]espit€ promisss to tho
coDt¡a¡y, consDers have no conlaclwith tle
pùported atto¡Deys who ùe supposed to be
nEgotiåting with th€ir lenàørc")i FTCe. Fed. Loon
Modilication Low Cî., LLP, No. SACV09-401CIC
{MLGX), Meln. Supp. Ex P¿¡te TRO at 6 a n.2; (C.D.
Cal, lÌted Àpr. 6,2009) (alle8ing non.attomey
defondånts pa¡tnêred nith a Californialiconsed
attorney to exploit åttorney €xenption in stat€ larï)i
se¿ dlso D¡exsì Tsstimony al 6 ("In exchù8e for the
use olthe atlomey s nåme ând his orher sbility lo
char8e ud receive advance fees, lìe to.eclosue
consultant typically oflers to porform most orållof
tho loan modificalion ssrvices. " ' '')i Press
Release. Srate Bar olCåI.. Stote BarTokes Action
to A¡d Homeoøeß ¡n Forcc.losûre C.r:'is (Nov, 25,
2009)("lTlhe åttorneys work wilh untråinsd non-
stlomeyståtf snge8ir8 in ths utawtul pEctice of
låw by otfe.i¡B legal advice lo prospective clienls.
[The Offico ofTriå) Cou¡sellålso is inv€sli8ãl¡nB
the Don'áttorney staf¡for possible ref€rrål to law
ønrorcømønt."), ovo ¡ Io bl e o t h ttp : / I
w ww.ca I h o r. co. Eo v / s ta t e / ca I b o r /
col ba Lgeneric.js p? c¡d= 1 0 7 4 4 & n= 96 3 95 ; CMC
(ANPR) a( 10 ("lTbe attomeys'lcommunicåtions
lwilh the consumerl âre genorâlly 'boilerplats' thst
doBs not appsÂr to ¡€flec( uy consid€red revisw by
an ãttorney."); OH 

^G 
(ÂNPR) at s ("lolurofiìce

sees foroclosr¡¡e rosct¡s compmìes adv€ is6 ùal
they wilì provide ã lawyer or legaì help to th6t
consumsr. Ths ìânyofs client, how6vo¡, is actuålly
the company, not the consumer, and at most tho
laÌvye¡ w'll fìle a brieftemplât€ ¡6sponse on behalf
oftle consuners.'): IL,{G (ANPR) at 2. Sihilârly,
fmâncial sewice companios ¡eport rec€iving letto¡s
fÌom atbmeys who do no work bùt leDd their
names to out-of-state Êttomoys.,{FS,{ at 5.

{{olL AG (^NPR) åt 2 ("Whìle a(tom€y monSEt€
consultãnls chdge a p¡emium for lheirservices and
a8gressivoly market tho'rstâtus ås l€gaì
professionqls, ùey gerurally exclude+it\sr
€xpressly or jn practicHctuEl lsgal reprBsontation
o¡ leSal work hom the scope o¡prcvided services.").
Soms MÂRS provid€rc ådveruse the p¡ovision of
legal services !o consum€rs but then lat€r disclåim,
in fine p¡int coDt¡acts, that they witlactually
provìde such services. See id. at24,7.

commuricating witl the lende¡ o¡
servicer,rso

Given the prevalence of attorneys
engaged in unfair and deceptive
practices in providing MARS and the
expe¡ience of the states with catego¡ical
exemptions for all atto¡neys, t¡e
Comrnission has decided not to exempt
attorneys ac¡oss-the-boa¡d from the
Final Rule, The record demonstlates
that such a catego¡ical exemption would
open a large loophole to the Rule that
M,A.RS providers would exploit to the
det¡iment of consumers.

b. The Ratiorale for the Atto¡ney
Exemption in the Final Rule

As discussed above, attorneys'
activities related to mortgage assistance
relief run the gamut. At one end of the
spectrum, attorneys may provide a host
ofvaluable se¡vices for consume¡s
unable to pay their mortgages.4sl Fo¡
instance, some atto¡neys rep¡eselt in
legal proceedings consumers who are in
or at ¡isk of fo¡eclosu¡e,4 s 2 or p¡ovide

-'* 

suu -c- Frc u. us Foreclosurc nelief corp,
No. S^Cv09-768 ryS (MGX) (C.D. Cal,, Ànd.
Compl. filed Mar.8,2010) {alls8i¡B dsfe¡dDls
falsely claiDed a lawyer would negotiate ths t€ms
ofconsumors' home loân s)i FTC v. FTCv. Fad.l,odn
ModiÍicotion Low C¡., LLP, No, S,Acvoe--ao1ClC
(MLGX), Mem. Sì¡pp. Ex Pd¡ie TRO ãt 6 & û.2 (C.D.
Cal. filed Apr.6,2009) (alle8inS "despile prom¡ses
to tho contrary, consumers havo no contactwit¡
purpoded attorneys who arc supposed tobe
negotiating with lh€ir lenders")isee oiso Chase
(.aNPR) a( 5 ("Many MARS p¡ovideß claim to be
sffiliated with attorneys, but typically ttre people
perfom'ng th6 services are not attorneys, ã¡d tle
con¡ection with the attomey is very tenùous, Calls
to tlo M^RS provide¡ do not go to tìe attoøey s
omco ånd addr€ssos used by tho providers o nol
the same ås the âtlomey's."1; OH .AG {^NPR)at 5
("t,Alt most tle Iawyer ladvertised to consume¡s by
foreclosure rescue compuiesl will file å brief
t€mplatBresponse onbehålf of the consumers,"l.

{5: ln today's finMciEl crisis, msny consumErs
hâv8 tu¡ned to åttomoys fo¡ hslp with thoir
fnorlgagos. Søe e.8., LFSV nt 1 ("During ths recont
fnor(ga8e c¡isis, we håvo bosn deåling wiù â nood
ofbonow€¡s whoss no¡lts86s Er€ distr€ss€d ånd
u/ho hâve b€€n subj€c( to abuses by companies ênd
irdividùaìs promising assistancB with oblaining
modifi cãl¡on of those loÐs.")i Cent¡sì CÂlifomia
Lo8al Services: State Bar's FiÌst Foreclosùe Fo¡D
in Fìøsno, ovoilable ot hup:I
vlww.ce nt m lca egol.otßl
ccls/index.php fc.sll tot volunroor assistånco to
hudle tìe sheer nDbe. of clients who need
assistánce to €void ¡oreclosule). MÐy co¡sumers Àt
r¡sk oflosin8 theirhomes must rcly on for-profit
attomoys to rocÊiv€ logsl åssistance becausB thoir
incom6 ìsvels disqì.¡alify thom fo¡ non-profit Ìsgâl
aià. see tncone IÆeets fot Individuols El¡Bible îo¡
Áss,slonc¿, 45 CFR påÌl 1611 {20101 (pub¡ishiDg
2010 fnaximum income l€vels for individuals wbo
år€ p€mittod to rccoive freo or Ìow cost legål help
Iïom programs turdod by ù€ L6Baì Sorvicss
Co¡porÀtion).

..zas one exmple, b seve¡el stâtes boEowe¡s
have the ri8h( to paficipate ir sùpeNised
mediation with lenders before the hom€ goes inlo
iudicial foreclosurê. S¿o, e.9., Conn. GÊn. Slat. 

^nn.S 8-26s6€ (2009) (providing for court-sponsored
mediation p¡ior to foreclosue)iNev. Rev. Stat. An¡.
S107.086 (200s) (providing for courFsuporvised
nodiation priorto forcclosùr€). A(tomoys oft6¡

such consumeÌs with nonlitigation
legal services, such as advising them on
banbuptcy laws, unwinding sale-
leaseback t¡ansactions, resolving
violations of fair lending laws, disputing
charges that servicers had assessed
improperly, and counseling on the tax
implications of short sales.4s3 The
Commission concludes tìat some
attoÌneys might cease p¡oviding such
beneficial services if they were required
to comply with the p¡ovisions of tlte
Rule.

At the other end of the spect¡um,
individuals with law licenses frequently
engage in deceptive o¡ unfair MARS
practices or assist others who do, ,{s
with other services sold routinely
throùgh deceptive o¡ unfair means, a
broad atto¡ney exemptior can become
an easy way for fraud artists to ply their
bade without fear oflaw enfo¡cement.
Thus, the Commissior concludes that
merely possessing a law degree or a
Iicense to pÌactice law is not an
adeqr¡ate basis fo¡ an exemption from
tle Rule,

The Commission's goal is to craft an
exemption that enables attoÌneys to
errgage in t}re bona fide practice of law,
but does not create a loophole for
unsc¡upulous attoÌneys who themseives
engage in unfair or deceptive acts and
p¡actices in selling MÄRS o¡ lend thei¡
credentials to others who do so. The
attorney exerûption described below is
desig¡ed to achieve that goal.

c, Requi¡ements fo¡ the Exemption
(1) Pmctice ofLaw

As described above, the se¡vices that
attorneys may delive¡ to consume¡s
witì mortgage problems can be legal or
non-legal in nature. Limiting the
exemption to atto¡neys engaged in the
"practice of lara/' is intended to draw the
distirction between legal and nonìegal
services, even though performed or
supervised by an atlo¡ney. The "practice
of ìav/' generally encompasses
providing advice or counsel t}lat
requires knowledge of the law and
preparing documents, including court

¡epressnt clients in t-h6s6 modiEtion proc€Bdings
ùd nay in sone stålss frl€ E petitioD for r€view on
b€halfotconsurners if ttro msdiation fáils b€cãuse
l€ndors hâv€ åcted in bâd f6ith. See, e.9., Giles at
1-2ì see ûÌso Nov. Rov. Slat. Ann. S 107.086(51
(requinn8 loÐ holdsr lo pån¡cipÂle in mediation in
Bood fãith ùd to bri¡s Âll necessa¡y docûnenrs).

"53 See, e.&, NCLC (ANPRI a( 14 (notirìg that "an
attomey's morc benolìcial and Faditionol mìs of
ûìalyzin8 å clisnt's påp€rwork ând âdvising th€
cliotrt ofpo(entiål clâims ând opdons msy alro lit
wjttrin ùe dsñDitioD of nonSage assistuce leliefl)i
LSFV at 4 {"Tbose seekins advice, who arc likely
in or facing moígago dofåult, may n€sd specilic
advico rsgarding tùs cont¡actuaì Ðd tar<
jmplications ofa )oa¡ nodiñcstion, which HûD.
approv€d counsolorc maynot bB qualnod (o
prcvidß,'),
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pleadings ard cont¡acts, to secure
clients' Iegal rights.asa The activities
that constitute the "practice of law,"
however, may vary based on state laws
and licensing regulations, as inte¡preted
by state cou¡ts and state ba$. The Final
Rule only allows an exemption for
attorneys who are engaged in the
"practice of law," as interpreted by tÌ¡e
jurisdiction where the consumer o¡ the
consu¡ne¡'s dwelling is located.

(2) Licensing Ju¡isdiction
To qualify for the exemptio[ in the

Final Rule, attomeys must be licensed
to p¡actice law in the state where their
clients ¡eside or where thei¡ clients'
dwellings that are the subject of the
MARS a¡e located. State atto¡ney
licensing regulations can provide an
jmpoltant check or the conduct of
atto¡neys, The Ìecord shows, howeve¡,
that in many cases attorneys have
provided MARS in ju¡isdictions ín
which they are not licensed.ass To
ensu¡e tlat exempt aLtorneys would be
subject to the oversight and regulation
ofstate officials, the proposed rule
limited the exemption to those attorneys
who we¡e licensed to practice in the
state where the consumer resides,

Some commente¡s, incÌuding several
consumer groups, argued that the
exemption in the proposed rule was too
nar¡ow because it did not include

-^- 

3"., 
"o- 

3* u. ¡osá¡Beles,469 P.2d 3s3,
357 (Cal. 1970)(âdopting the definition ârticulâtod
in In re Eleyv. Mi et,3aN. E.836,837-38 {lnd.
App. 1893), that tho p¡åcuc€ oflåw "i¡cludss legâl
advice and couns€I, ånd th€ pr€parûtion ofl€gûl
instrum€nts and contmcts by which l€gal dghts are
secued alùou8b such mattor may ormay notbe
p€ndi¡g in a coùrt.")iSlûte Bar Ass'n oîConn.v.
Conn- BonkÈTtusl Co-,740,1.2d 863,870 (Con¡.
les8)(Ths p¡åclice oflaw "embraces the Biving of
Iogaì edvice on a lage vaiely ofsubjecß Ðd the
prepeation oflegal instnh€nts coveri¡r8 á¡
sxtensive fiold."l: Ga. Code Arù. S5-1e-50
(definin8 prõctic6 ofìåw ås "(1) Reprsssntin8
Iiti8uß in cot¡¡t ùd p¡epa¡i¡B pleadi¡Bs Ðd otle.
papo¡s incid€n( lo õìy action or speciaì proceedùBs
in âny court or oth€r judiciâl body; (2)
Conveyancing; (31 Th€ pr€parstion ollegål
instrun€nts of åll kiÌìds whe¡eby a ìegal ri8ht is
secured; (a) The rend€nng ofopinions ås to thB
validity or invalidity oftitles (o real or porsonaì
properly; (5) Thogiving ofany l€gâl sdvice; and (ô)
.Any action tak€n for othorc in âny mattor corurectsd
with the law.').

455 See, e.8., FTC!. Fed. tÃon Modilication law
Ar., ¿LP, No. S^CV0o-401 CIC (MLCX) (law ñm
advs¡tised M,{RS natioDally wbile atlorneys wbo
purporedly worked for conpæy were only
lic€nsed to p¡actice law inCalifornia)i 

^ssù¡ú¡ce 
o/

voluntory Conplidnce t Discont¡nuance In re:
A¡i¿n2, (Nov- 9, 2009) (out-of-stnte aurmoy
provid€d MARS to colorado consumsrs), ovoi,¿òle
at h Ltp ://w ww.coloto ¿ oottoñeyæ netu l.
govlsi tes / deÍa u I tl Íi les / u p lood s lA¡ún 2.pdÍ; see ot so
CMC at 9-10 ("These attooeys ùe onen not
ìice¡sed to p¡actice in €ither lhe borrower'$ or
seNicer's slste r ' '.")i CSBS at 2 ("This lincr€asÊ
of involvementby stlo oysl inclùd€s out-of-stat€
attomoys, many ofwhom ârs not lico¡sêd to
prâctic€ lan in the stûlo nhe¡e tle honeowner lives"'.'),

atto¡neys who represent clients who live
in one state, but whose dwelling that is
the subject of the MARS is located in
anothe¡ state,4s6 The Commission
¡ecognizes that some consumers who
are in o¡ at risk of foreclosurc may need
legal assistalce concerning dwellings
located in a state other than the one
whe¡e tley reside, As an example, older
persons who live in assisted living
facilities located close to family may
continue to owr homes in other
states.asT The¡efore, the Final Rule
expands the attorrey exemption to
encompass attorneys who a¡e licensed
in tlre state where the consumer resides
o¡ where the dwellinp is located.

The Commission dËclines to expand
the exemption to attorneys licensed in
any state, as recommended by some
commenters.4sB The ¡ecord, including
state and FTC law enforcement,
consume¡ complaints, a¡d comments,
demonst¡ates that many atto¡neys who
have engaged in deceptive and unfair
conduct t¡at halms consumerc ope¡ated
on an inteÌstate basis, including in
states whe¡e they were not licensed.4so
Requiring that attorneys be licensed
whe¡e the consumer or tìe property is
located makes it more likely that state
ba¡ officials will be a "cop oD the beat,"
deterring and preventing unlawful
conduct by attorneys.

(3) Compliance With State Laws and
Licensing Reguìations

In addition to being licensed,
atto¡neys must comply with all relevant
state laws and licensjng ¡e8ùlations
governing their conduct for the state in
which the cìient o¡ the client's dwelling
is located to qualiry fo¡ the exemption.
Specifically, these attomeys must abide
by all such laws arrd ¡egulations relating
to the following subject matte¡s: (1)
Competent a¡d diligent rep¡esentation

-iGã.i]è'"uonula ar si NcLc at 10.
rs7 see NCLC at 4.
rstSee r{BA at 5iBú¡son at 5.
430See, e.9., ¡TC Case L st, sup¡¿ note 28;

Assurcnce oÍ voluntoty Conplionce ?
Discontinuance In Ìe Aircrz (Nov. 9, 2009),

www.col ora d oo t tomeysen en l.sov/s ites ldeÍo u I t /
f i lesl u pl oad s/ A iro n2.pdl (allesins ouçof-stato
attomoy sold MARS without propÊl licsnsss to
Colorådo r€siderts); ÁssuÌønce oÍ Voluntary
Compliance t Discontinuonce In re Low Olfice oÍ
Eugene S. Alkono llÙ\. 12, 200e) (sme), dv¿iÌdóre
at http: wt lw.colorcdoattoneygeneml.govlsites/
deÍa u t t lÍi lesh p todds/
LeBa I% 2oHone% 20 S ol u tions. pdi; Ass uft nce oÍ
Volontdry Complionce È D;scont¡n¡ronce In le
Ttuut IÃw Croup lÞn 1a,2oos) (sañe), ovdildble
at hup :// Lrww.co lorcd oat torn eyge neml.Eov/ s ¡tes /
delo u It ti les / u p loo ds/Tmut% 20t aw% 2 ocrc ü p. pdÍ;
c/' Model Rules orProfl. conducr R. s.5
(ProscribinB thsl m atlornoy nay p¡actjc€ law in a
jurisdicliotr othe¡ ùaIì tùe one i¡ which she is
admitted onlyùnds¡ limited cùcumslarc€s, å¡d
even then only on a lenporarybasis).

of clients; (2) disclosu¡e ofmaterial
information regardir8 t}reù services to
clients; (3) the accu¡acy of
ÌepÌesentations of material aspects of
their legal sewices; (4) the request,
receipt, handling, and dist¡ibution of
fees Èom clients; and (5) prohibitions
on fee-splitting witl non-attorneys o¡
aiding others in the unautho¡ized
plactice of law.

the ¡ecord in this proceeding
demonsüates that many attorneys
involved in the provision of MARS have
en8a8ed in p¡actices that violate one o¡
mo¡e aspects of lhe applicable state Iaws
or licensing regulations,46o To protect
consumers and avoid duplicative or
inconsistent standards, the Commission
has dete¡mined that it is app¡opriate to

roo See, e.9., Pross Releãse Stã(s BaÌofCEl., Sloie
BoÌTøkes Action to Aid Honeøwneß in
Foi.eclosurc ClJsis(Sept. 18, 2009) (ã[e8i¡8 ùat
sttomeys took "fees for prohised soNices a¡d lh€n
failsd lo pertorn those servicss. colnmuicat€ with
ù€i¡clients orret¡rm the unearned fees"), ovøìoùfe
o t htl p : / / www.ca lhorca.Êov/ Aboutu sl N e ws /
2oo934.ospx: see olso Hølen Hierschbiel, worki¡g
with Loån Modific6tion Agenci€s, Or, St, Bar Bùll.
(Aùs./S6pt. 2009) fnarning Oregon altomeys of
potential Ethical violations associat€d wiù working
with loan nodincâtion companies), dvdtldb.le d¡
http : / / www. osb oí or+l p ublicoti on slh ullet¡n /
oso!$ep/borcoünsel.htni; Bob Lipson & David
Hùey, Lawy€¡s ånd Buyors Beware. was. Sl. Bù I.
(Aug. 2009) (wâming atlomeys otlhe "polenlisl
ethicål pitfalls" of'workin8 with a loÐ
modificslion company in conjunclion w¡tl you
ü actic1"), o vo i I oble at h ttp : I M. wbd.ory/ ned ¡ o /
p lbl i ca t i onsl bo news louqos. lowye ßhèwo ¡e.hh : N.

l. Sup. Ct. Adv. Comn. Otr Proi Ethics, Op.716,
Lowyers Perlorninß L.oon ot Morlgoge ModìÍìcotion
Saìvices for Honeowneß,1e7 N.l.L.l. ss (Iun.26,
2009) (citing two etlics opiDions in hoìding that
âttomeys cãmot pÂy fees to ìoan modificâtion
companies for reforri¡B clieDts, ac( as in-hous€
counsel to ã fo¡-profit lom modification conpany,
or enga8e in prohibited fse shâring rvith lo6n
EodiEcåüon compani€s), available at http://
w.s tote.n j. u s / dob i / bu I leti nsl ACPE _7 1 6 _U PL_
a5 _lodnmod.pdîì Disn1 Ksrplnân, Bowar€ tbs
MeltdoM s T€mplâtions, Cal. Barl. (Dec. 2008)
{wsming lhe l€gal communily about ùe pot€nt¡el
ethical vioìstions thât could occur ifottorneys were
to Bo into business wirh non.attorneys in the ìou
modincation markst) ovoilable ot http:I
c a I b a r. c a.go v / s t a te / c a I b o t / c sl b o t _
cb ¡. j s p? sC a te go ry P a ù= / H o n e /
Attorney%2oÈesources/
co I i lom io% 20 Barqo 2oJo u ma
Decenber2ooseMONTH=
D e c e m h e Ê Y E AR= 2 0 o I e sco t
H tln IT i ¡l e= D i s c ¡ p I i n e ts J o u r n o I Co te go ry'- Y E S t s CoI
H t!Ì1 I Po th= c b j / 2 o 0 8 - 1 2 -D i sc ¡ p I i n e _E th i c s -
B yt ê. h h I e sS ü bC o tH t m I T i t I e-- E th i c s% 2 o B t'te ;
Flo¡idå Bar, Er¡\ìcs ¡Ìed: ProvidinqLagol Se¡vices
to D¡strcssed Homeowneß (cautioning attomeys
agåinsl onloriÌìg into a$angemenls witÏ non-
lawy€rs to provide sewices associated witl loù
modincations, short sålos, and où€r fofms of
foreclosurc'relåred rescu€), ova i lohl e at h ttp ://
www. Í1o r¡do ho t.o Ìg/TF B /TF B Reso u rces. n sÍl

8 7 2c2A9D7 B 7 7 F05 7 8 5 25 7 569005 7 I s DE /S!ìI LE/
IoanMo d i l¡co tio n 2 0092.pd, 

^dditionally, 
t¡e Obio

suprcme Couri has sanctioned attornoys hired by a
for€closur€ r€scue conpåûy fo¡,,nter o¡j¿, f8iling to
e¡ga86 ìn adsqua(s pÌepùadon ùd fÈiìi¡B (o
prope¡lypùsueclietrts' individual objectiv€s. S6a
Cinc¡nnali Bor Ass'nv. Mu oney,854 N.8.2à 1Z7O
lohio 20081.
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generally exempt hom the Final Rule
atto¡neys who comply with the
applicable state laws and regulations.
.{tto¡neys not in compìiance with those
Iaws and regulations, however, remain
subject to the Rule. Examples of
activities tlat may be in violation of
state laws and ¡egulations, and thus
would ¡ende¡ atto¡reys ineligible for the
exemption, include: (t) Failing to work
diligently and competently on behalf of
clients, i.e,, not takirg ¡easonable efforts
to obtain mortgage assistance ¡elief;aG1
(2) neglecting to keep clients reasonably
info¡med as to the status of their
matte¡s, including the potential for
adverse outcomes; a62 (3)
misrep¡esenting any material aspect of
the legal seruices,a63 including the
lìkelihood they will achieve a favo¡able
result,464 an affiliation with a
government a8ency,a6s or the cost of
thei¡ señices;a66 (4) sharing legal fees
fo¡ MARS-related services with non-
atto¡neys; a67 (5) forming partnerships
with non-atto¡neys in connection with
offering MARS; a63 and (6) aiding MARS

-,,ry"", 

"¿- 
vod"l Rules of Prcfì conductR.1.1

& 1,3 Gequiring atlo.neys to p¡ovidE compst€rt and
djligent ls8al seûices).

a0,See, e.8., Mod€l Rul€s ofProll Conduct R.1.4
(BoverninBåttornEy cofnmunicationsrvith clients
aboul lheir cases); see oÌso Model Rùles ofP¡ofI
Conduct R.2.1 {csuing for a[ornoys to exorcise
indopendent professional iudsment and rend€r
cåndid ådvice).

.d3See, e.8., Modsl Rìrles otP¡ofl Conduct R. 7.1
(general prohibition on maki¡8 "falsc or nisìeEding
commùicalions ãboùt th€ lawy6r orths lstty€r's
services"). Altomeys ålso cånnot engåg€ in condì¡ct
ùat is dishon€st, traudulenl, or decsitful. See
Model Rules ofP¡ofl Cotrduct R. 8.a.

{t{ Id.In some cåses. râte laws a¡d re8ùlations
would prohibit attorneys from promising ùat ùey
willobtain any poÌliculaÌ norr8a8e reüelfor lhs¡r
clienls. See, e.9., FL. Rules ofProll Conduct R. 4-
7.2{c)(F)& (G) (2010) {prohibits åny commìrnication
that "contains any ref€rence to past successes or
resulls obtain€d" or "promisss results").

ad'Ìd.; see arso Mode¡ Rulss ofP.ofl Conduc( R.
7,s (Bene¡Âlly p¡ohibits use of firn ¡me,
le((erheãd, or other pÌolessional desi$Euon thEt is
misleâdiî8, ând specifies that attomsys iÌ privål€
p¡actice cùot uss a t¡ads nm€ ùa( implies a
con¡ection with û govemm€nt ågency).

{óoSee Model Rules ofPro¡l Conduct R.7,1, 7.2,
& 8.a; see ¿rso Model Rules ofProfll ConductR. 1.5
(must communicats to clients the scopo of
representation and thebasis ùd Ete for fees,
preterably in wrili¡8, before or within a ¡easonable
time aRer commencinS the ¡ep¡essntatiotr).

{o,See Modsl Rulss ofProfl Conduct R.5.a (only
under certain circumstances can lawyers orlaw
nrms share l€Eal lees wiù nonlawyers),

"où ]d. (lawyors csnnot fom b'.¡siness paltnorsh¡ps
with nonlâwyors itany otth€ âctivitios involve tlo
p¡¿ctice oflåw). Slåle bErs håvs wåmed âtlorneys
Âbout tll€ ethical problslns ofpartnorin8 with non-
a(tomoys (o p€lform MARS. Se¿, e.&, Helen
Hie.schbiel, Wo¡krig wi¿ti Loù ModiÍicøtion
,1ge¡¿tes, Or. St, Bar Bull. (Aug,/Sept, 2009)
(wârning Oregon attomoys ofpotentjal othical
violÂtions associat€d nith \¡rorking r1¡it¡ ìoån
modiûcation coll)pùies), avsildble dt hnp:I
www.oshãr.orß/publicationslbú etinlogougsep/
b¿lco¡J¿sel.btmÌ; Bob Lipson & David Huey,
I¡wyers ùd Buyers 8ewee, wash. Sr. Bù1. (AuB.

providers in engaging in the
unauthorized practice of law, i.e.,
providing legal sewices without a
license to do so,a6e If attomeys do ûot
comply with all of these state
requirements, they must comply with
all of the requirements in the Final Rule,

Some state ba¡s have initiated an
increasing number of investigations of
attorneys who provide MARS a[d, in
many instances, have brought
misconduct cases against them,470 For
example, the Florida Ba¡ submitted a
comment stating that il is investigating
155 perding complaints against 42
lavryers engaged in providing MARS,a71
The Califo¡nia Ba¡ is currently
conductinB roughÌy 2,000 investi8ations
related to MARS providers,aT2 Vigorous
state monito¡ing and enfo¡cement play a
vital ¡ole in ¡educing the incidence of
unfair or deceptive conduct by attorneys
involved in the provision of M,{RS.

Nevertheless, many state bals have
limited ¡esou¡ces fo¡ investigating aIld
taking action against unethical atto¡neys

õããj'iîi.'¡'u *"*"v" ot tho "potential ethicÀl
pitf€lls" ol"workins with a loM modificsl¡on
compuy i¡ conjunction nith your practicÊ"),
ov o ¡ loble ot h tt p :/ A,/ù w.wsbo.o ryl ned iol
pub I i cat i onsl bo rnew s/ d uaos. lo*y eßhewore.h t m ; N.
l. S. Ct. -Adv. CotM. Prot in Ethics & Comm. on
Unsutho¡ized P¡acr¡ce of Lsw, rÃwyeß PeloÌnints
Loon ot Mott$o$e ModiÍicotion seryices ÍoÌ
Honeoøeß, llùn. 26, 2o0e) (citi¡g two othics
ophio¡s i¡ hoìdin8 that âtlomsys cånnot pay feos
to loEn modiñcslion companies Iorreferrinß clienls,
âct ås in-housÊ counsel to s for'profit loån
Eodification conpany, or engs8Ê in prohibited fee-
sbåring witl loan nodification companies),
ovoiloble at hup: www.stote.ni.usldobi/hD etinsl
ACPE 

-z16 _UPL-as _loonmod.pdl.
{ooSee Model Rules ofProl¡Conduc( R.5.s

(lawyer is nol permilled to p.actice law ir vioìâuon
o¡tle laws ùåt resulate the le8aì p¡ofession in thå(
state, no¡assistúothe¡ to do so).Itr addiuotr,
âttom€ys who operate what hove como lo bs know¡
ås "loân modification mills" may violate stats law
ifthoy provide M^RS as part ofthsir le86l servicss,
but del€Bate most olthe wolk to non-altomeys
nithoul propsrly supewising lìe dolegåtod work or
rctaining contrcl over il. SeeModel Rules ofPmfl
Conduct R. 5,3.

loonMod iÍicoüo n 2 0092.pdf ; se e o lso Ci n c in noti
Bar Assoc.v. Mulloney,119 Ohio St, 3d 412 (2008)
(disciplidnS atto¡neys i¡volvsd in nortSsge
assistmcs r€lief s6¡vic€s).

.,r FL Bar Uuly 1, 2010) at 1. In tho psst year,
Florids has brought 32 cases aìle8in8 neglectby
attomeys iD p¡ovidin8 loã¡ modiñcãUo¡ seûices,
which resulted in discipli¡a¡y acüotr a8ainst foü¡
attomeys. Durin8 that line, tle F¡orida Bar
disciptined ùolhe¡ foÌìr attoûsys itr codnectìon
with lhei¡ adve¡tisinS of MARS. ld.

{,,P¡€ss Rsloâss, Slâte Båt ofCaL, Two Mote
Iion FoÊclosùre lawyeß Ploced on Involuntory
Inøct¡ve Entollment llúø 2, 2010), Evailabls at
h ttp : / /M.col bo Lco. gov lAho ! tus / N ews/
2O1012.ospr¡.

involved in providing MARS.a73 State
bars also typically respond only to
client and competitor complaints ¡ather
than actively monito¡ing and
investigatinB possible violations on their
own initiative.4T4 As a result, as the
record demonst¡ates, nume¡ous
atto¡neys have engaged and continue to
engage in unfai¡ or deceptive practices
in the provision of M,{RS without states
taking action against them, The
Commission encoulages all state courts
and ba¡s to follow the example of states
like Flo¡ida and Califo¡nia and
aggressively enforce tlei¡ laws and
¡egulations covedng atto¡neys who
provide MARS as part of the practice of
law. The ¡eco¡d demonsbates, however,
that the threat of bal sanctions has not
been a sufficient deteûent to attorney
misconduct in the sale o¡ provision of
MARS, and thus it is necessary to cover
ce¡Lain conduct ofattorneys unde¡ the
Final Rule,

d. Exemption From tlle Advance Fee
Ban

The practices of attorneys who meet
lhe conditions Iisted in 322.7(a) a¡e
entitled to a general exemption ftom the
Final Rule. The one exception relates to
the prohibition on advance lees, Unde¡
S 322.7(b) of the Final Rule, attorneys
are exempt from the advance fee ban
only if they: (1) Meet all of the
conditions required for the general
exemption; (2) deposit any advance fees
thev receive into a client lrust account;
a¡d (3) comply with all state laws and
licensing regulations governing the use
of such accounts.

-iiããlu¡o'"¡ L PJ¡oào, I n Êtit u t ¡on ø l izi nE

8i.i¡¡cs, a4 Cãse W. R6s. L, Rov.66s,694 (1994)
(discussing fundinB constmints orbd disciplins.ry

.7r See^8,{, Ctr. ForProfl Responsibiìity.
IÃwye¡ ne+ùlotion îoÌ A new Century: Repot oÍ the
Cønmiss¡on on thø Evdldotiõn oÍDisciplínory
trnlor¿eme¡l vi-vii,9-11, 7s (19e2); see o/so Frod
C. Zåchariås, 1¡¡e Fu¡ure Sttuctue ond negülation
øÍ IÃw PÌactice: ConÍtonting Lies, F¡ctions, ond
Følse Potuditns ìn Leqol Ethics ReÊulation,44 Atlz.
L, Rev. 829,871 (2002) ("[Slât€ bars]håvo tended
to focus oxclusively on casss tbål como lo th€ir
sttontion oâsily, through complaints by allegedly
ag8¡i€ved pe.so¡s.')r luliê RosÊ O'Sùìlivan,
PrcÍessionol D¡scipl¡ne Fù lÃw Firms? AResponse
to Ptoîøssot Scheneyer's P¡oposd.l, 16 Ceo.l. Legal
Ethics 1, s1-sz (2002) ("lo]verwholÌnin8 nåjority of
lbù disciplinâryl proco€dinss continue tobo
fou¡ded upon compìåints ¡âthor than proactivo
jnvestigåtioDs').

The CoDûrission, in conllas{, frequ€nt¡y initiat€s
j¡vestigalions based on its otn modtoring of
jndusby pmclicss o¡ informatioD ftor¡ thtd påny
sources, even in tbs absence ofa consue¡ o¡
conpetito¡ complåint. The Commission also has a
nünber ofimpoÌtant rEmodiaì powsrs ùât bar
åssocialions mey lack, ilcludi¡g the ability (o file
an immodiato acrion in Federal court for a

tempora¡y restraining ord€r lo halt ongoing
violations ùd fresze the defsndÐt's lssets for
ulrimate r€turn lo injued consumors. See 15 U.S.C
so(b).
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Given the frequency with which
attorneys, and those affiliated with
atto¡reys, have engaged in unfair and
deceptive p¡actices in connection with
MARS, the Commission believes that a
blanket exemptio¡ ftom the advance fee
ban fo¡ attorneys is unwa¡¡anted and
would not adequately protect
consumers. At the same time, the
Commission is mindful of the possible
adverse consequences from imposing
unnecessary fee rest¡ictions o¡ attorneys
that would ¡educe the availability of
beneficial legal services. On balance, the
Commission has concluded that a
modified, broader attorney exemption
with ¡egard to the advance fee ban is
appropriate. The Final Rule the¡efo¡e
permits attorneys who provide MARS as
part ofthei¡ p¡ovision of legal services
to collect adva[ce fees ii iÌ¡ compliance
with applicable state laws and licensing
regulations, the atto¡ney deposits such
payments into a client t¡ust account4T5
and d¡aws on the¡n as wo¡k is
performed,

Unlike other MARS providers,
atto¡neys commonly deposit advance
fees in client bust accounts and, in
some ju¡isdictions, are legally required
to do so,a76 State laws and licensing
regulations st¡ictly limit atto¡neys' use
of funds in these accounts.477 Fo¡
example, state laws and licensin8
regulations mandate that atto¡neys keep
fees deposited in tlle client trust
accounts separale from their own
funds,a73 only withdraw funds as fees

i?5Tho Final Rule d€fines "cli€nt bust sccounf'
to m6an s "sspaÌlt€ accou¡( craated by a licensed
ållomey fo¡ lhe pùpose oflìoldin8 c¡ient tunds,
which is: (11 lmlåintåined in compliance wilh all
applicable stâto laws and regulations, including
lic€nsing r€gulåtions; and {z) lllocâted in the stãtÊ
whsre th€ attom€y's offico is locatod, or slsowhors
in the United States with ùe cohsen( ofthe
consune¡ on whose behalfths fruds are beld."
S322.2(b). This delìnition is consistent witl the
requirements oltlìeModel Rules of Professional
Conduct. See Model Rules ofProll Conducl R. 1.1s.

r?olndeed, some slate laws and licensin8
regulalions mandate that åttorn€ys doposit flat fe€s,
ålso Ì(llown ss fix€d fess, collsct€d in ådvånc6 of
pe¡fo¡nin8 legaì services iìto client bus( accoùts,
u¡less tlle client pÌovides informed consent to a
conlÌdy lee arrangemeDl. See, e.9.,In ìe Monce,gao
,{.2d 11s6 (DC 2oos); DC Bù, Fomal Op. 3s5
(2010) (p¡ovidirg guidmcs to attorn€ys on Md¡ce
opinion)i Mim. LawyersP¡ofl. ResponsibilityBd.,
Formal Op.ls (1991) (advising that âuomeys must
dePosit advsnce Påynonts into låwysr t st
sccou¡ts); see olso Coìo. Rules ofP¡ofl ConductR.
1.15.

a?? S¿e, e.s., Model Rules ofP¡orl Cotrduct R,
1.15 (restrictions on the safekeeping o¡client
p¡operty that is "in å lawyer's possession in
cûnnection with a repres€ntation"); see o/so Cal.
Rulcs of P¡ofìConduc(R. 4-1oo (P¡esedin8
Idontity oIFuds ud P¡operty ofa Client); Fla.
Rùtes ofP¡oll Conduct R.4-1.ls (Safek€opinB of
Prope¡ty)illl. Rules otProfl Conduct R. 1.1s
(sane)i Nev. Rules ofPrcfl Conduct R. 16s (smel.

.?' Model Rules ofProfl Conduct R. 1.1s(å)
(tunds shall bo h€ld "soparats troln the ìâwyers'

are earned or expenses ale incured,4Te
maintain complete ¡eco¡ds as to
transactions,4so notify clients of any
withdrawals,asl and keep the client's
funds separate from othe¡ clients' funds
if a dispute as to ownership of the funds
is pending.as2ln some cases, attorneys
also a¡e p¡ohibited from "f¡ontloading"
fees to expedite their witld¡awal of
funds from client t¡ust accounts.433 In
addition, as discussed above, in the
event attorneys misappropriate funds,
state court systems and bals can take,
and have taken, disciplinary action,
including license revocation. Finally,
state bars typically mailtain client-
security funds, which are capitaljzed by
licensirg fees that attorneys pay, for the
purpose of compensating inju¡ed
clients.434

"*. 
p."p"tty *a i"" *peate accout wh€Ìs th6

lawye.'s ofñce is sitùated, o¡ elsewhe¡s with th€
consent ofth€ client or third percon").

.?0 SeeModeì Rì¡les ofProfl Conduct R. 1.15(c)
(",\lany€¡ shaìl d€posi{ in(o å cliont trust account
ìetal f6Bs ud expensss that h¿vs beon paid in
advuce, to be withùawn by ths låwyor only ss fs€s
ars em€d or oxpsnses incurod.")r see o/so, e.9.,
CåI. Rul€s ofProfl Conduct R. 3-700 (when client
rsprssoûlation l6rminat€s, åtlorneys must promptly
retuD any pafl of a f€e pâid in ådvânco thåt has
not besn omed); FÌa. Rulos olProfl conduct R.
a-1.16 (sañs)ì Ilì. Rulss ofProfl ConductR. 116
(same); Nov. Ruìes ofP¡ofl Conduct R. 166 {same).

{00r\llom€ys must r€tsin complet€ r€cords as to
tlânsåctionâl activity on ths accounts. S€sModel
Rul€s ofP¡oÎl Conduct R. 1.15(al ("Complete
rscords ofsuch account funds ånd other proporty
shall bo kept by the lawyersnd shåll be prcseNed
fo¡ å p€riod of[fiv6 yÊsrs]afior termination oftbe
reprssentation."); see orso Cal. Rules o¡Profl
Conduct R. 4-1oo; Flâ. Rul€s olProfl Conduct R.
¡!-1.1si lll. Rules ofProll Conduct R. 1.15; Nev.
Rìrlos oIProfì Conduct R. 169.

4B1See, e.B. Monce,qao 
^, 

2d at 1204 (Ettomey
should nolify client ofany reitbd¡awål so tlat she
hãs an opporlìDily lo rsview the mount
withùawn Ðd. if wuan{ed, contos( it).

{,,Modol Rul€s otProfl Conduct R. at 1.1s(e)
( Whon in th€ course otrspros€nlålion a lswyer is
in possossion ofpropony i¡ wbicb two or no¡e
persons (on€ orwbom nay be the lawye¡) chirns
int€¡ests. the p¡opery shall bekept s6pùat€ by th6
lawyer u¡til tho dispule is ¡esolved. Th€ lawy€¡
shall pronptìy distribùte åU portions ofù€
p¡operty ås to which the inGrosts a.r€ not in
dispute.").

403S{ats coùns hâvÊ advised that sttomeys
should åvoid oxcssriv€ "ftont-lo8ding" offoes. sea
e.E, Mønce,9AO 

^.2d 
â17201-05. Fees are

withdrawn from client þust accounts pursumt to a
mutual âBrsomen( betrveen lho attomey ånd cli€nt,
which alìows for withdrawals once a(tornsys
acbieve cenåin mil€stones, See, e-E-, id- at r2o2i see
olso Model Rulss orProfl Conduct R. 1,15(s).

a0¡ See, e.C. State Bar ofCaìifoúia: Clignt Secùil]
Fü¡ds, ovo¡lohle ot Àflp wh,ú'.êolhoLco.Bov/
A ttoñ eys / Ld bye ù e Eù I øtior¡.ospx ("clion( s€curity
turd'hyperlinÐ (turd s€t up 10 rsimburco lossBs
resuìting Fom attomey dishonestyli Florida Stak
Bù: Clients'Secùity Fùnà, ãvãilahle ãt http://
M.îI o ti d o b a¡. o ryl tfb / ¡Ì oòorue.ns/ (rolìow "p,Ìbic
infor¡nation" hypo¡liù, thsn follow "clients
secu ty fud'hype¡li*) (tu¡d c¡ealed (o help
conpensate ìosses ofmoney o. p¡operty due to
Ât(omey misappropriation o¡ snbezzlement):
Atlomoy R€gislJatior¡ and DisciplinE¡y Cofnfnission
oftho Sup¡ems Coun oflllinois: Clisnr P¡otsction
Progtú, ovoiloble ot hnps ://wør.iardc.ors/

To qualify for the exemption from tle
requirements of the advance fee ban, the
Commission concludes ùat attorneys
not only must deposit advance fees in
a client tlust account, but also must
comply with all state laws and licensing
regulations governing their use of client
bust accounts fo¡ these funds,43s The
Rule does not ¡est¡ict attomeys as to the
type of fees they charge clients,
including flat fees, contingency fees, or
hourly fees, but requircs that they
withd¡aw theb fees hom the client bust
accounts consistent with state laws and
licensing regulations, These conditions
aÌe appropÌiate for ensuring that such
attorneys do not collect and handle fees
in a manne¡ ha¡mful to consume¡s.
Attorûeys who do not comply with aìl
oftlese state ¡equirements must comply
with the advance fee ba¡ in the Final
Rule.436

H, Section 322.8: Wsivet Not PeÌmitted
Section 322,8 of the Final Rule, which

includes only non-substartive

r"a"*tt-¡4iulr, pro*"tion program' hyp€rlinÌ)
(tund p¡ovidod to rcimburso losses resulli¡g hom
dishones{ condìtct by åttomoys); State Bår of
Nevads: Cìionts' Sscurity Frnd,ovailoble ot h(p://
M.nvboiotglclientsecu l4un¿Àin (tu¡d
reimbun6s losses to clients when attom€y'tetrays
client's t¡us( o¡ Eisapprop¡iatÊs tho cliont's funds").
Thele is Do guùartBs thât consumor losses will be
reimbursed lioln tlese turds.In sorno cases, th6
moùìt in du€s colloclsd fiom attomeys may be
ìDsu-tficien( to covor repor(ed lossss from attomey
misconduct. S¿e, e.9., Valeri€ Millør, New President
Po¡nts Slale Bü Towård Futùs, Las Vsgås Business
P¡ess, July 12, 2010 ¿v¿j¡dble at hup://
www.lvbusinesspress.con/otticles/2010/o t 2/
news/ i q _3 673 6? 2 s. txt Írepo¡tinB thût in 2009,
claims a8ai¡st th6 Stâte Bâ¡ ofN6vådå's cliont-
secùily Eccounl oxceeded lh€ amount in dues
collecled ftonåt(orneys). Inaddition,statobårs
offsn impose slrict limitslions on what lypes of
ìossBs quslify tor reimbursemonl. For €xample, the
Ilìinois clisn{ s6curity fund limils rcìmbursement to
loss€s thât.resultftom"intentionaldjshonesly'by
ths attornoy. See Attom€y Re8istratio¡ ud
Disciplinary Commission ofthe Suprelne Cotù( of
IÌÌinoisr Client Prct€clion PrcArcm, avoildble dt
ht ¡ps :/ /www.iad c.otglindex.Àtnl ("clìeD(
protection progru" hlT€rìink).

{3'As notÊd in € III.E.s. ofthis SBP, the 6dvânc€
fos ban doss not t¿k€ oJTect until60 days aftsr
issùance ofths Final RulÊ. How€vor, given that
soms states' attomsy rcSulations rcquir€ the us€ of
cliotrt trust accounts, many låwyers who havs
accepted advmc€ fess fron consumers forMARS
should hav6 el¡eady plåced them in t¡ust accou¡ls
to comply with ùese reBulaljons.

'3ô A public into¡€st ìsw fim ¡ecomnsndsd that
the Cofnmission also allow státeliceNed
âccou¡lånls to collect fe€s for pr€liminary mortgago
defaùlt couselint to consum€rs. LFSV at a. Tho
comment did rot elabo¡Âte on this
recommendation. The Commission declines to
exempt accoùn(ants ftom the ådvancs fe€ ban.
Aparl from this one conmant, Dothing submit(ed on
tho record indicates that accountanls re8ularly
psrform MARS. No Eccountant or oBånizålion
represetrling that p¡oIossiotr submi(ted comments i¡
this proceeding. Moroover. accountants typically do
not rscoivB paymonl priorto comploting thsir
ssrvicês, tro¡ do laws o¡ licensing regulations
goveõ¡nB ùe Âccounli¡B profession Âddress ùis
issue. Ses, ed., Vå. Cod€ Ann. S54.1-.{400, et seg.
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modificatiors to the proposal, provides
that "lilt is a violation of this rule fo¡
any pe¡son to obtain, or attempt to
obtain, a waiver ftom any consumer of
any protection p¡ovided by or any right
of the consumer under this rule.'437 No
comments were received addressing tlis
provision. Seve¡al states include simiìa¡
p¡ovisions in their statutes reskicting
MARS,433 The Commission concludes
that this provision is necessary to
p¡event MARS provide¡s from
attempting to circumvent lhe Rule, and,
the¡efo¡e, adopts this p¡ohibition.

I. Section 322.9: Recoldkeeping ond
Comp I i o nc e Re qu irc m e nts

Section 322,9 ofthe p¡oposed ¡ule set
forth specific categories of ¡eco¡ds
MARS providers were required to
retain. It also contained four compliance
requirements. The Final Rule is very
similar to the p¡oposed rule, except that
MARS providers no longer are required
to record telephone communications
with consume¡s unless they telemarket
tlreb se¡vices.aso

1. Proposed Recordkeeping and
Compliance Requirements

Section 322.9(al of tlÌe proposed ruìe
set forLh specific categories ofrecords
MARS providers would be required to
keep and contained a time peÌiod fo¡
retention. Specifically, for a pe¡iod of 24
months from the date records are
produced, the proposed rule required
MARS o¡ovide¡s to keeo:

(1) All conkacts o¡ otler agreements
between the p¡ovider and aIIy consumer
for any mortgage assistance relief
service;

(2) Copies of all witten
communications between the provide¡
and any consumer occulring p¡io¡ to tle
date on which the consumer ente¡s into
a contlact o¡ othe¡ ageement with the
provider for any mo¡tgage assista¡ce
¡elief se¡vice;

(e) Copies of all documents o¡
telephone recordings c¡eated in
conrection w¡th S 322.9 (b), which sets
forth compliance requirements;

(a) AII consumer files containing the
names, phone numbe¡s, dolla¡ amounts
paid, quantity of items or services
purchased, and descriptions of items o¡

-îãi-u co--¡""io. -e¡ely noditi€d rtis
p¡ovision to make it cleæ¡ ùd easier to
úde¡sted, The proposed provision stat€d that
"[á]ny altempt by any person lo oblåin a ìÁ/aiv6.
ftom any consumsr of âlly pro(sctioû p¡ovided by
or ary ritht of the co¡sue¡ under this ¡ule
consütutes a violatiotr of the rule." Àr',4ÃS NPRM
75 FR at 10737,

4oo s¿¿ sùp¡d rcre 98.
aooTh€ Comnission also náde mi¡or, non-

subslanliv€ chan8es to tle lÐBùa8e ofS 322.9 j¡ tle
proposed rule, to måke tìe Finål Rul€ provisions
clearerãnd eâsier to ùnd6ßtând-

services purchased, to the extent MARS
providers obtain such info¡mation in the
ordinary course of business;

(5) Copies of all materially different
sales sc¡ipts, bainin8 matedals,
commercial communications, or other
marketing matedals, incÌudirg websites
and weblogs; and

(0) Copies of tbe documentation
p¡ovided to the consumer in o¡der to
comply with the advance fee ban in
s 322.5.

ln addition, SS 322.9(b)(1)-(a) of the
proposed ¡ule contained four
compliance requirements. To monitor
whether their enployees and
conüacto¡s aÌe complying with the
Rule, S 322.9(bX1) ¡equiÌed providers tol

. Conduct ¡andon, blind recording
and testing ofthe oral ¡epresentations
made by persons in sales o¡ otle¡
custome¡ seryice functioIIs;

o Establish a procedure for receiving
and responding to consumer
complaints; a¡d

. ,{sce¡tain the numbeÌ and nature of
consumer complaints rega¡ding
transactions handled by individual
employees or independent contracto¡s.
Proposed SS 322,9(b)(z) and (¡) ¡equi¡ed
that MARS p¡ovide¡s investigate
promptly and fully any consumer
complaints they ¡eceive and take
co¡lective action with respect to any
employee o¡ conbacto¡ whom the
provider dete¡mines is not complyiûg
with the Rule, Finally, proposed
S 322.9(b)(4) required MARS p¡ovide¡s
to create a¡d retain documentation of
thei¡ compliance with proposed
s 322.e(bx1)-(3).

2. Comments Regarding Proposed
Recordkeeping and Cornpliance
Requirements

State attorneys general and othe¡ state
regulators, legal aid groups, and
consume¡ advocates, while not
addressing these recordkeeping and
compliance requirements specifi cally,
endorsed the proposed rule generally.as0
One commenter exp¡essly stated that it
supported the ¡ecordkeeping and
cornpliance provisions.4sr Several
comments p¡oposed additional or
modifi ed compliance or reco¡dkeeping
requirements,4s2 including roandating
that MARS providersr (1)Upon request,
provide consumers with copies ofany
contmcts or othe¡ documents in the
providers' files related to the services

p¡ovided to then;ae3 (2) mai¡tain
reco¡ds in a forrû in which sea¡ches can
be conducted elect¡onically based on
tle name, add¡ess, and zip code of the
consumer; as4 (3) keep cornprehensive
¡eco¡ds of all consumers contacted, as
well as the employees, independent
conhactoÌs, and subcontractors of tle
provider;ae5 (a) make available to the
FTC all data, reco¡ds, and othe¡
irfo¡mation collected in pÌocessing a
consume¡'s case;4e6 and (5) respond to
consumer complaints within 14 days of
receipt, ¡esolve complaints within 30
days, and submit records of complaints
and thei¡ ¡esolution to the FTC.aeT Two
commenters also recommended tlrat the
Rule require a longer recordkeeping
¡etention pe¡iod.as8

A numbe¡ of commenters-in
particular, members of tÏe legal
professiorì-obiected to tle
recordkeeping and compliance
Ìequirements.ass Those comlrlenters
generally argued tlat the recordkeeping
and compliance requirements in the
proposed rule were ill-suited to
atto¡reys and would interfere with thei¡
client relationships. These comments
and the Commission's response to them
a¡e discussed above in $ IILC. of this
SBP.

3, Final Recordkeeping and Compliance
Provisions

With one exception, the Comm¡ssion
adopts irI the Firal Rule recordkeeping
and compliance requi¡ements tlat are
very similal to t¡ose set forth i¡r tlle
proposed rule. As discussed throughout
this SBP, the rulemaking rccord,
including the Commission's law
enforcement expe¡ience, indicates that
MARS providers fiequently engage in
unfair and deceptive acts and p¡actices,
The recordkeeping ard compliance
¡equirements in the Final Rule will
assist the ComrDission irl investigating
a¡d prosecuting law violations,
including identifying injured consumers
for purposes of paying consumer
¡ed¡ess. Both the ¡ecordkeeping s0o and

a0!OPLC at 3--a {provido docuents in a umely
manner upon wr¡tlen request); LFSV at 4 (provide
documonts witlìin 10 dsys ofa consuner's
r€qu€sts).

.ú NYC DCA ar 9.
{0rtd. at 9-10.
400cuus Àt s.

ao¡.9ee LFSV at 4; CUUS at I fEcommondint a
ret€ntion period of Âve yeeÌs. the stetutB of
¡imitaüons for FIC civil penalty actions).

'oo Sce ABÂ at 4, I i MO Bú 6t l; OR Be Àl li
lL B-4 at 1; IREL^ at 2; MI Bar 6t 1; FL Bar al1;
ME BA €t 1; G,{ BErar 1; wl Bar at 1; shåw 61 1;
GLS åt 1.

tuoTh6 rccordkseping r€quircmsnts i¡ lho Fhâl
Rulo s.r€ similå¡ to those impos€d ir the TSR, 16
CFRpùl310iTho FrÂnchise Rule,16 CFR pü|436;

{00Sée¡ e.9., NÁJAG at 2.5iOH AC at liMA 
^Gat liMN 

^G€t 
1,3iNY DCA at 2; CSBS ar 1; CUUS

at 9iLOLLAF at 1; Lalty€fs CommittÊe et 11; LFSV
at 1.

{D'CUUSå19.
ro,OPLC ât 3-4 NYCDC^ at 9-10; CUUS at 9;

LFSV sl4.
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compliance 501 Ìequirements ale similaÌ
to those imposed in other FTC
consume¡ p¡otection rules. In addition,
MARS providers would likely ¡etain
these records in the o¡dinary cou¡se of
business even in the absence ofthe
Rule, The Commission adopts tlese
recordkeeping and compliance
lequirements to promote effective and
efficient enforcement of the Rule,
thereby deterring and p¡eventing
deception and unfairness.

The Commission has decided to make
one substantive modification to the
compliance requi¡ements in the
proposed rule. The proposed rule
required all MARS providers to conduct
¡andom blind ¡ecording oftheir sales
and customer service calls. Some MARS
providers who do not telema¡ket tÌ¡eir
services, including many attorneys,
aÌgued that it woùld be unduly costly
for them to ¡eco¡d such calls,

To fosler compliance witl the Rule
without imposing undue bu¡dens, the
Commission has decided to urodify the
telephone call recording ¡equirement so
that it applies to M,{RS providers only
if they telemarket thei¡ se¡vices.5o2
Specifically, S 332.9(b)(1)(i) of the Final
Rule statesi

Ifthe mo¡tgsge assista¡ce ¡elief service
p¡ovider is eDBaBed in the teleharkeli¡g of
¡nortga8e assista¡ce ¡elief se¡vices, lit must
performl random, blind recordin8 and testing
of the o¡al representations made by
irdividuals engaged in sales o¡ othe¡
customer se¡vice fu nctions

Further, in o¡der to effectuate this
provision, the Final Rule defines
"teìemarketing" as "a plan, program, or
campaign which is conducted to induce
the purchase ofany service, by use of
one or mo¡e telephones and which
involves mo¡e than one interstate
telephore call."so3 This is simiÌar to the

and tlo Fu¡eral In dustry Practic€s Ruls,16 CFR
pa 453.

solTho colnpÌimcB requù€m€nts in the Final
Rìrls ù€ sir lâr to those imposed i¡ the S(anddds
fo. SafsSùùdirß Customor Information, 16 CFR psn
314;the TSR, 16 CFR part 310; and the Trad6
R€Bulalion PuÌsuant to tho Toìephono Disclosur€
ålld Dispùt€ Resoìùtiotr Act o17992l9oo Nùmhet
¡u.le), 16 CFR pdt 308.

so¿Ths Commission not€s, howov€¡, thEt MARS
prov¡do¡s who do nol ts)smùkel ùei¡ssdices
renain sùbjecl to the olb e¡ recordkeoping ed
conpliã¡ce roquÍements in the Final Rule.

5o3Sectiotr 322,2(n). This definition was nol
iìcluded i¡ the proposed rule.

The Finãl Ruìe also clùifies, i¡ S32z.e[b)(a), that
providers must "mainlain a¡y informat¡on and
materiâl nec€ss6ry to dsmonstråte Íthsirl
compliå.r¡cs"-as opposod, mêrsly, to "mainlâinIing]
documentation" of cobpliuce.{s the proposaì
required, This modificalion maÌ€s it cl€aÌ tbat tho
informalion providers must maintâin to
demons(ra(e cotrlpliancs is not ìihited to pape¡
docuDents, bul instead includes ol¡er nedia sucb
as audio or computer Iiles.

definition of tlis term used iû the
TSR,504

The ComI¡lission declines to make the
other changes in the recordkeeping and
compliance requirements advocated in
the comments. With respect to
suggestions that the Rule require the
retention of additional reco¡ds, the FTC
concludes tìat the records specified in
S 322.9(a) are sufficient for the
Comúission to make a¡ initial
dete¡mination about whether a
provider's practices me¡it fu¡the¡
investigation. If its p¡actices do, tle
Commission has substantial authority
unde¡ tle FTC Act sos to compel MARS
providers and others to produce
additional information and ¡eco¡ds.
With regard to comments suggesting
that the recordkeeping retention pedod
be extended, the Commission
concludes,so6 based on its law
enforcement experience, that a two-year
retertion period is sufficient to
investigate violations of the Rule.
Extending the retention period beyond
two years also might impose additional
costs oû MARS p¡oviders.

Finally, comments suggested that the
Final Rule should include provisions
intended to maÌe it easier fo¡ consumers
to obtain information about the conduct
of the MARS providers with whom they
contlact. In paÌ[icular, comments
¡ecommended tllat the Commission
require that MARS p¡ovide¡s c¡eate and
maintain elechonically sea¡chable
reco¡ds so7 and Bive consumers copies of
any documents rclated to the services
they provided or promised to
provide.sos Although having such
info¡mation oÌ having access to it may
make t¡e conduct ofMARS provide¡s
more t¡anspa¡ent to thei¡ custome$, it
is not cleaÌ to what extent tlese
¡equi¡ements prevent unfairness o¡
deception, or are reasonably related to
the prevention of such conduct, ln
addition, lhere is no info¡malion in the
rulemaking record assessing possible
benefits to consumers tlÌat might result
from such requirernents, no¡ is therc
an¡hing addressing t}Ie costs to M,A.RS
p¡oviders of creating, maintaining, and
providing access to info¡mation in thei¡
files a¡d databases. The Commission
therefo¡e declines to impose these

-'0, 

uo[ku tbu tsn, t¡u deñnlion of
telemarkstin8 in the M^RS Rulo doos not cover th€
purchâs€ ofgoods or å charilabls contributioÍ.

5o5 See 15 U,S.C.46¡ 49¡ 57b-7t 79 CFR2.7.
60ûSee LFSV at 4; CUUS at 9 (reconm€ndi¡g a

rÊtention poriod oflìvo years b€causo it is simiìår
to the fIC statut€ oflimitâtion for civil pÊnaÌtiei).

soTNYC DC^ ar 9.
soûOPLC åt 3-4 {provide documsnts ira tim€ly

mã¡r€¡ ùpon wiueD requsst)iLFSV ata (provide
docunenls within 10 dsys ofå consumer's
r€quosrs).

suggested recordkeeping and
compliance requirements.sos

I. Section 322,10: Actions by States

The Omnibus Appropriations Act, as
clarified by the Credit CARD Âct,
pemits states to enforce the Rules
issued in connection with the M,{RS
¡ulemaking.slo States may erforce t¡e
Rules, subject to tlle notice requi¡ements
of the Omnibus,{ppropriations Act, by
bringing civil actions in federal dishict
court or another court of competent
jurisdiction. Section 322.10 hacks the
statute, stating tlat states have the
authority to file actions against those
who violate the Rule,s11

K. Section 322.11: Severcbility
Section 322.11 states that the

provisions of the Rule a¡e separate and
seve¡able from one anothe¡. This
provision, which is modeled afte¡ a
similar provision in the TSR,s1z also
states that if a court stays or invalídates
any p¡ovisions in the proposed rule, the
Commission intends the remaining
provisions to continue irr effect, This
provision was included in the proposed
rule and no comments wele received
addressing it, The Commission has
determined to adopt the p¡oposed
provision as the Final Rule,

L. Effective Dotes
The Final Rule, with the exception of

the advance fee ban in S 322.5, becomes
effective on December 29, 2010, Given
the widespread deceptive and unfai¡
conduct of MARS p¡oviders, and tle
urgency of protecting consume¡s of
these services, tlle Commission
concludes that this effective date is
app¡opriate.

The advance fee ban p¡ovision,
$ 322.5 of tle Final Rule, tales effect on
January 31, 2011.s13 The Commission is
providing MARS provideÌs an
additional month afte¡ the effective date
ofthe other provisions of tlle Rule
because compliance with the advance

-.oo,,iootb", 

*..-t 
"uggested 

thÀt the
conmjssioD mÐdåto ùal M]{RS p¡ovide¡s r€spord
to coDsì¡mer coltrpìain(s wiùi! 1a dâys ofrocsipt
À¡d Ìosolve complai¡ts wiùin 30 days ofrecoipt.
LFSV at 4, P¡ompt ¡esolution of consümêr
complsints c€ ainly is tood busins$ prâctico, but
in thÊ abs€nc€ of i¡Iomalion as to the costs a¡d
ths bsnsfits ofsuch roquircmonls, ås wÊll as
info.Eation as to wheth€¡ they p¡ovont ùnIaim€r,
or deception or 6re reasonsbly ¡€laled to ùo
prevenlion ofsuch conduct, lbe Cornmission
dÊclinss to sp€cify sucb rsquüomonts in lbe Finål
Rulo.

5loCr€dit CÂRD Acr S s11(b).
5r1NA G stå{€d thst tho Ruìe "would work

ha¡Eotriously wit! sxistj¡g stâte laws." NAAG at s.
r2se¿ 16 cFR 310.9.
513Th€ Firaì Rùle does trot âpply reboûctivsly;

tlus, the adva¡ce fee ba¡ does not apply lo
contråcls nith consumers €xocuted priorto th€
etrectivs date.
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fee ban may entail substantial
adjustments to many providers'
operations.

IV. Paperwork Reduction ,{ct
The Commission is submitting this

Final Rule and a Supplemental
Supporting Statement to the Office of
Management and Budget fo¡ review
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3s01-21. The
disclosu¡e and recordkeeping
requirements of the Rule corstitute
"collectionIs] of info¡mation" fo¡
purposes of the PRA.s14 The associated
PRA burden analysis follows.

A, Disclosurc Requírements
As discussed above, the Rule requires

seve¡al disclosures that MARS providers
must place in comme¡cial
communicatíons for MARS afld must
state to specific consumers who seek
such services. Gererally, commente¡s
slrongly supported the disclosures.sls

In each general commercial
communication and consumer-specifi c
communication, provide¡s must state
that: (1) "(Name of company) is not
associated with the government, and our
service js not approved by the
governmen[ o¡ you¡ lender;" atd (2)
"Even if you accept Lhis offer and use
our service, your lender may not ag¡ee
to change you¡ loan." In consume¡-
specific coúmunications, providers also
must disclose the total cost of MARS.

Based on the rulemaking ¡eco¡d,516
the Final Rule adds two new disclosu¡es
to consume¡s seeking MARS, and it
modifies one existing disclosure
substantially. First, if MARS p¡oviders
advise consumers, expressly or by
implication, to stop maling mo¡tgage
payments, they must waÌn consumers in
all communications that; "Ifyou stop
paying you¡ mortgage, you could lose
your home and damage your credit
ratiri8,"s17 Second, at tl¡e time providers
furnish the consumer with a Milten
agreement hom the ìende¡ or service¡
memo¡ializing the result the providers
have obtained, they must disclose: "This
is an offer of moltgage assistance we
obtained from your lender lor service¡].
Yoìr may accept o¡ reject tle offer. Ifyou
reject the offer, you do not have to pay
us. If you accept the offer, you will have
to pay us fsame amount as disclosed
pursuant to S 322.4(bl(r)l fo¡ ou¡
sersices." At the same time, p¡oviders
also must provide consumer's wíth a

-"n 

g"" aa g5.ç. 35q213¡4¡.

'5 See, e.9., N.{,AG at 4 MÂ ÂGat 3; CUUS at
¡!-5; LOLL^F år 3iCSBS år 2-3; Ì{FS^ åt 4-s.

s'o see supr¿ sIILD.z.
e17S€ction 322.4 sets forth lh€ formåt €nd contont

otth€ nolice, which vûiss d6p6ndin8 upon lhs

notice hom the consume¡'s loan holde¡
or servicer that describes material
differences betlveen the te¡ms,
conditions, and limitations associated
with the consumer's cul¡ent rnortgage
and the terms, conditions, and
limitations associated with the
consume¡'s mortgage if he or she
accepts the loan holde¡'s o¡ servicer's
offe¡.

The Final Rule also expands the
proposed disclosure of total cost in
S 322.a(bX1), such that tl¡e p¡ovide¡
¡nust now disclose: "You may stop
doing business with us at any time. You
may accept o¡ Ìeject the offeÌ of
mortgage assistance we obtain hom your
lende¡ [o¡ se¡vice¡ì, Ifyou reject the
offer, you do rot have to pay us, Ifyou
accept tlle offer, you will have to pay us
[insert amount or method for calculating
the amount) fo¡ ou¡ seryices." The Rule
also broadens when tlre required
disclosu¡es must be made in
com¡ne¡cial com¡nu[ications, such t¡at
all of tlre disclosu¡es-with the
exception of the disclosures regarding
total cost ard the obligatior¡ to pay
fees-must be made in every general
and consumer-specific comme¡cial
commu¡ricatior,

B. Re co rd ke e p i n g Requ i rc ments

The Rule also imposes several
recordkeeping requirements, Seve¡al
colnmeûters argued generally that tlle
proposed recordkeeping ¡equi¡ements
were burdenso¡ne, in particular for
atto¡ney providers.5l3 To add¡ess t}lose
concerns, the Final Rule exempts
atto¡ney providers ftom the
recordkeeping provision. Most reco¡d
retention requi¡emeûts, however,
pe¡tain to records customa¡ily kept in
the o¡dina¡y cou¡se ofbusiness. This
includes copies ofcont¡acts aIId
consume¡ files containing the name and
add¡ess of the bo¡¡ower, telephone
cor¡espondence and wlitten
communications, and materiaÌly
different versions of sales scripts and
related promotionaì materials. As such,
their ¡etention does not constitute a
"collection of info¡mation," as defined
by OMB's ¡egulatíons ùat implement
dre PIù{.51e

In other instances, tle Rule requires
MARS provide¡s to create as well as
¡etain documents demonshating their
compliance with specific Rule
requirements, These include the
requirement tlrat providers document
the following activities: (1) The
mortgage relief obtained by the provider
hom the lende¡ o¡ service¡ befo¡e

-ìñ],*,p- 
Sr¡,¡l,z *d åccompa¡ying tsxt and

sm.c.
s:osee 5 cFR 1320.3(bl(21.

seeking payment fiom a consume¡; (2)
monitoring of sales presentations by
recording and testifig of oral
rep¡esentations ifthey engage in the
telemarketing of thei¡ se¡vices; (3)
establishing a procedure for receiving
ald responding to consumer
complaints; (4) ascertai¡in8, in some
instances, tle number and natu¡e of
consumer complaints; and (5) takirg
corrective action ifsales persons fail to
comply with the Rule, including
training and discipìining sales persons.
To lessen the bu¡den of providers who
do not telema¡ket thei¡ seryices, the
Commission st¡eamlined the
compliance requirements by limiting
the need to ¡eco¡d communications to
providers who telemaÌket tleir services,

C, Estimated Houts Burden ond
Associoted Lobot Costs

Commission staff believes that t]re
above noted disclosu¡e a¡d
recordkeeping requirements will impact
approximately 500 MARS providers. No
comments specifi cally addressed and
refuted this estimate nor stafls
associated PRA burden assumptions and
calculations. Apart ftom more ¡ecent
available data to update stâffs labor cost
estimates, the FTC retains its previously
published estimates without
modification. The related PR {. bu¡den
assumptions and calculations follow,

(1) Disclosu¡e Requirements

The Final Rule calls fo¡ the disclosu¡e
of specific items of info¡mation to
consume¡s and adds two additional
disclosures for MARS providers.
La¡gely, the content of the disclosures is
prescribed, Thus, the PRA bu¡den on
providers is greatly reduced.520 Staff
conseryatively estimates, however, that
tle inc¡emental burden to prepare these
documents will be approximately 2
hou¡s, Staff assumes that management
personnel will iroplement tle disclosu¡e
¡equilements, at an hourly rate of
$46,65,s21 Based upon these estimates
and assumptions, total labor cost foÌ 500
MARS providers to prepare tle required
documents is $46,650 (500 providers x
2 hours each x 946.65 per hour).

szo^ccordin8 to OMB, tbe public disclosúe of
info¡nåuon o¡iginally supplied by the Foderâl
Sove¡menl to a ¡ecipiEnt for ùe purposB of
disclosue to the pùblic is excluded iiom tle
defìnition ofa "couection of infolmatio¡." Se¿s
CFR 1320.3(c)(2).

s,r This estimat€ is based on an avera8in8 o¡th€
ftrosn hourly wâges rorsalss and fìnancial manaseß
provided by ù€ Bureåu ofLâbo¡ S{âtistics. Bu.r. of
Lábor StãUstics. Nstional CompensãlioD S]Neyl
Occupaljonal Effnin8s i¡ the United States,200e,
tbl.3, at 3-1 (2010), ûvo¡l able ot http:I
w.bls.gov/ ncs lncswoge20¿e.àrh ("Occupqtional
EffDi¡ss Suvey''),
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(2) Recordkeeping Requirements

As noted above, the Rule
contemplates that MARS providers wiìl
create and retain ¡eco¡ds demonstrating
thei¡ compÌiance with seve¡al
obligations set fo¡th in tbe Rule. Staff
estimates that each of the estimated 5oo
providers will spend approximately 25
hours to institute procedures to monitor
sales presentations, Although
Commission staff cannot estimate with
precision the time required to documert
compliance with the Rule p¡ovisions, it
is reasonable to assume that p¡oviders
will each spend approximately 100
hours to do so. This includes preparing
¡ecords demorstating steps taken to
seek payment fo¡ services performed,
handling consumer complaints, and
conducting t¡aining. Additionally, staff
estimates that retention and filing of
these ¡eco¡ds will ¡equire app¡oximately
3 hours per year per provider,

Commission staff assumes that
managemert persoûnel will prepare the
required disclosures at an hourly rate of
$46,65.522 Based upon the above
estimates and assumptio[s, the total
labo¡ cost to p¡epa¡e the required
documents to demonst¡ate compliance
is $2,s15,625 (500 p¡ovideÌs x 125 hours
each x $46.65 per hou¡).

Commission staff fu¡the¡ assumes that
office suppo¡t file clerks will handle the
Rule's record retention requircments at
an hourly rate of$13.63.523 Based upon
the above estimates and assumptions,
the total laboÌ cost to ¡etain and file
documents is $20,445 (500 providers x
3 hours each x $13.63 per hour),

D. Estimoted Cdpìtol /Othet Non-Labor
Cost Burden

The Rule should impose no mo¡e than
minimal nonlabo¡ costs. Staff assumes
that each of the estimated 5oo MARS
providers will make required
disclosu¡es in witing to approximately
1,000 consume¡s annually.524 Unde¡
these assumptions, nonlabor costs will
be limited mostly to p¡intin8 and
disûibution costs, At a¡ estimated $1
per disclosure, total no¡rlabo¡ costs
would be $1,000 per provider or,
cumulatively for all providers,
$500,000.

V. Regulatory Analysis alrd Regulatory
Flexibility Act Requirements

The Regulatory Flexibility Act of 1980
("RFA'1"," trn r'r", a description and
analysis of proposed and Final Rule that

.."H
5¿3This estimåre is båsed on fn€Ê¡ hou¡ly wsg€s

tor office fiìe clsrks foud at OccupalioDãl Eùnin8s
Sunsy, sùp¡d note s21. tbl.3. at 3-23.

5,'r\ssociâted costs would bs r€ducBd iI th6
disclosulos ar€ mado eloctronically.

¡¿¡ s U.S.C, 601_612,

will have a significant economic impact
on a substantial number of small
entities.s,6 The RFA requires an agency
to provide an Initial Regulatory
Flexibility Analysis ("IRFA'1 szz -i1¡
the proposed rule and a Final
Regulatory Flexibility Analysis
("FRFa1t"" t"¡¡ ane Final Rule, if any.
The Commission is not requi¡ed to make
such analyses ifa Rule would not have
such an economic effect,s2s

As of the date of the NPRM, the
Commission did not have sufficient
empirical data ¡egarding the MARS
industry to determine whethe¡ the Rule
would impact a substantial number of
small e[tities as defined in the RFA. It
was also u¡clea¡ whetìe¡ the Rule
would have a significant economic
impact on small entities, Thus, to obtain
more information about the impact of
the proposed rule on small entities, tìe
Commission decided to publish an IRFA
pursuant to the RFA and to request
public comrnent on the impact on small
businesses of its proposed amended
Rule, In response to questions in the
NPRM, the Commission did not ¡eceive
any comprehensive empi¡ical data
regalding the ¡evenues of MARS
providers o¡ the impact on small
businesses of the Rule.

A. Need for ond Objectives of the Rule

The objective of t}le proposed rule is
to cu¡b deceptive and unfair p¡actices
occurring in the MARS industry. As
descÌibed in Sectiors Il and lII, above,
the Rule is intended to address
consumer protection corce¡ns regarding
MARS and is based on evidence in the
¡eco¡d that deceptive a[d unfair acts aÌe
common in the provision of M-A.RS to
consume¡s.

B. Significant Issues Rqised by Public
Coñment, Summory of the A+ency's
Assessment of These fs,sue6, ond
Chonges, If Any, Møde in Response to
Such Comments

As discussed in Section III above,
commente¡s raised corce¡ns about the
burden of the proposed rule. One
consumer advocacy group stated that
the Rule would "not elimi¡Iate
competition; it will simply get rid ofbad
acto¡s who take consume¡s morey while
failirg to deÌiver results, MARS
providers who are engaged in legitimate
practices should have no added

-".o 

rhu n¡n d"noiuoo of"sma[ eùtity''refe.s lo
th€ definition provided in the Srnall Busi¡oss ¡qct,
which d€frn€, â "smaÌÌ-busin6ss concem"€s a
busi¡ess ùatis "hdepondsntly owned s¡d
opeEted ùd which is no( dominut ir its Âeld of
operation." 1s U.S.c. 632(aX1),

s27 5 U.S.C.603.
523 5 U.S.C. 604.
5'o5 u,s.c.60s.

burden.' s3o ln contlast, arrotlle¡
consumer advocacy Broup stated that
complying with the disclosure and
compliance requirements would be
"prohibitívely expensive" for consume¡
protection attorneys wíth small
practices and impossible fo¡ sole
practicionels.53l However, commenters
raised more significant concerns about
the potential costs and burdens of the
advance fee ban, as discussed in
Sections III.E.1.b. Several small fi¡ms
and sole practitioners owned by
atto¡neys asserted that they would go
out ofbusiness if tlle Commission
imposed an advance fee ban,532 Many of
the commente¡s did not focus
specifically on the costs faced by small
businesses relative to t¡ose that would
be borne by other firms, Rather, they
argued tìat the costs to be borne by all
fi rms-including small fi ¡ms-would be
excessive.

The Commissioû concludes tltat the
Final Rule's modifications to the
recordkeeping and compliance
requi¡ements and the adva¡ce fee ban
reduce the economic impact of
compliance on all MARS providers,
including small businesses. Fo¡
example, atto¡ney p¡ovide¡s who meet
certaiû colditions are exempt from the
recordkeeping and compliance
requirements and only providers who
engage in telemarketing must comply
with the telephone call tapirg
¡equirement. Moreover, the Final Rule
permits attorrey provide¡s who are
exempt to receive payments from a
client trust account, provided certain
conditions a¡e met.

Âs noted above, tlle Rule will prevent
unfair and deceptive conduct by M,{RS
providers tlrough a combination of
conduct prohibitious, disclosu¡es,
affimative compliance obligations, and
recordkeeping provisions. As discussed
in detaiì in the NPRM, the Rule's reach
is limited, Fi¡st, the Rule will only cover
entities tlat are within the FTC's
ju¡isdiction under the FTC Act. The
FTC Act specifically excludes banks,
th¡ifts, and federal c¡edit unions from
the agency's jurisdiction. Futher, the
definition of "mort8a8e assistance ¡elief
service providei' is limited to thi¡d
parLies offering for-fee se¡vices and does
not extend to f¡ee sewices provided by
lenders or mortgage servicers and their
agents, In addition, tle Rule would give
atto¡ney p¡oviders who meet certain
conditions with a limited exenption
from t}re advance fee ban, as well as

t3o cuus at 9-10,
,¡r NCLC at 4. Th€ commsnter does not indicaro

how many a(torney MARS providers a¡e snaìl
business or solo practilionors.

sr¿ Seo¡ e.9., SJMA ar 2; Rogors ar ri CLS åt ri LCL
at 8: Holler at 1,
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witl an exemption hom the conduct
prohibitions, disclosures, substantial
assistance or suppo¡t prohibition, and
recordkeeping and compliance
provisions of the Rule.

C, Description ønd Estimab of the
Number of Snøll Entities Subject to the
Finol Rule or Explonatíon Why No
Estimote Is Avoilable

The Rule will apply to MARS
providers. Based upon its krowledge of
the industry, the Commission believes
that a variety of individuals and
companies provide or puport to
provide such services, including
telemarketers, mo¡tgage brokers, lead
gene¡ato¡s, payment processors,
cont¡actoÌs that provide back-¡oom
seNices, and attorneys.

Comments in response to the NPRM
suggest that the number of M,A.RS
providers purporting to assist distlessed
homeowners is growing in response to
the crisis in the home mortgage
indusby, but do not offer empirical data
on the number of such entities,s33 The
available data suggest that tlere are a
few hundred such p¡ovíders. Fo¡
example, FTC staff sent warnin8 letters
to 71 M-ARS provide¡s in the cou¡se of
its investigation of the industry. In its
comments to the ANPR, NAAG stated
that its úembers have investigated 450
companies and brought suits against 130
under state law.534 Accordingly,
Commission staff has taken a
conservative appÌoach and estimal.es
that the¡e are approximately 500 MARS
providers, Determining a precise
estimate of how mary ofthese a¡e small
entities, o¡ describing those entities
further, is not ¡eadily feasible because
the staff is not awa.re ofpublished data
that repor(s annual revenue figures for
MARS pÌoviders.s35 Fu¡the¡, tlre
Commission's ¡equests for information
about the number and size of M,{RS
providers yieìded virtually no
info¡mation. Based on tlre absence of
available data, t¡e Commission believes
tìat a precise estimate of tlle numbe¡ of
small entities that fall under the Rule is
not culrently feasible.

5rr see¡ e.ß.¡ MN 
^G 

år l cRL ar 2-3i CUUS al
2.

53{NAAC (ANPRIå( 4.
e¡5Covered €ntitiss under tle p¡oposed ¡ule are

classin€d ås smsll busi¡esses under tle SmsU
Businøss Sizo Studùds component of ths North

D. Description of the Projected
Reporting, Recordkeeping and Other
Compliance Requiremefts of the
Proposed Rule, Including on Estimate of
the C)asses of Small Entities Which Will
Be Subject to the Rule and the Type of
Prcfessional Skills Thot WilÌ Be
Necessary to Comply

The Firal Rule sets forth specific
recordkeeping requirements to ensule
efficient and effective law erforcement,
to identify individual wrongdoers, and
to idertify potential injured consumers,
ln large measure, the recordkeeping
provisiors require M¡.RS provide¡s to
retain documents-consumer files and
documentation of consume¡
barsactions-that a¡e kept in the
ordina¡y cou¡se ofbusiness, Othe¡
¡ecordkeeping requi¡ements would
ensure covered entities can demonsbate
compliarce with specific Rule
provisions, which a¡e discussed below.- 

The Rule has th¡ee othe¡ kinds of
compliance requirements: (1) Prohibited
acts aûd practices that a¡e deceptive or
unfair; (2) disclosures to ensure that
consume¡s leceive the truthful and
accu¡ate info¡mation they need to rnake
an informed decision whethe¡ to
puchase MARS; and (31 compliance
obligations to monitoÌ sales pÌomotions
and consumer complaints. As discussed
above, these requiremeIlts are necessary
to prevent unfair or deceptive acts aûd
practices, to ensure complia¡ce witl the
Rule, and to achieve effective law
enfo¡cement.

The classes of small entities, if any,
covered by the rule have been discussed
in the preceding section of this
analysis.s36 The professional ol othe¡
skills necessary for compliance with the
Rule a¡e discussed in the Pape¡work
Reduction Act analysis elsewhere in
this document.s3T

E. Steps the Agency Has 'laken To
Minimize Any Significant Economic
Impact on Smo.ll Entìties, Consistent
Wíth the Stoted Objectives of the
Applicable Statutes

As previously noted, the Final Rule is
intended to p¡event deceptive and
utfai¡ acts and p¡actices in the MARS
industry. In ùafting the Rule, the
Commission has made every effort to
avoid unduly burdensome requi¡ements
fo¡ eûtities, The Commission believes
that the Rule-including t¡e conduct
prohibitiors, disclosures, advance fee

ban, affi¡mative compliance obligations
and recordkeeping provisions-are
necessary in order to protect consumers
considering the purchase ofMARS. Fo¡
each of these provisiors, the
Commission has attempted to tailor the
p¡ovision to the conce¡ns evidenced by
tlle record to date. For example, to
¡educe lhe bu¡den on business,
including small entities, the
Commission limited the compliance
requi¡ement to record telephone calls to
MARS prcviders who telemarket. On
balance, the Commission believes that
the benefits to consume¡s of each of tìe
Ruìe's requirements outweighs the costs
to indust¡y of implementation.

The Commission considered, but
decided against, p¡ovidi¡lg an
exemption for small entities in the Rule.
The protections afforded to consumers
are equally important regardless of the
size of the MARS provider with whom
they bansact. Indeed, small MARS
providers have no unique att¡ibutes tlat
would wa¡¡ant exempting them f¡om
provisions, such as the required
disclosu¡es o¡ conduct prohibitions, The
info¡matioû provided in the disclosu¡es
is material to the consumer regardless of
the size of tle entity offering the
sewices. Similarly, the p¡otections
aflorded to consumers by tle advance
fee ban are equally necessary regardless
of the size of the entity providing the
services. Thus, the Commission believes
that c¡eating an exemption for small
businesses from compliauce with tlle
Rule would be cont¡ary to the goals of
the Rule because it would arbiharily
Iimit its reach to the detriment of
consumets.

Nonetheless, the Commission has
taken care in developing the Rule to set
pe¡formance standards, which establish
the objective ¡esuÌts that must be
achieved by regulated entities, but do
not establish a particular technology
t¡at must be employed in achieving
tlose objectives. For example, the
CoEErission does not specify the forIo
in which ¡eco¡ds ¡equired by the Rule
must be kept. Moreove¡, the Rule's
disclosure requirements are fo¡mat-
neutral; they would not preclude the
use of elecbonic methods that might
reduce compliance burdens. In sum, the
agency has worked to minimize any
sigrificant economic impact on small
entities.

Ame¡ican Indulltry Clåssificalion Systeln ("NÂICS')
ås followsrAll Other Professionãl, Scientinc and
Tecbnical Sorvices (NAICS cod8 s41eeo) with no
mor€ than $7.0 million dolìars in av€¡a8e annual
r€coipls fno €mployee size linit is listed). SeeSBÂ,
Table ofSnall Busi¡ess Size Standards Matched to

North ¡lmerican Indusl¡y Cìassincation Syst€m
codes (Aug. 22,2008), dv¿¡ldble dt http://
wu¿w. s b o. Bovl idc / Ero o p s / p u b I i c / d o c ù n e n t s /
s b a _h o n e p a ße / se ry _s s td _to b I e p d Í. p d Í.

3.0 se¿ süP¡! s v.c,
rs? se¿ suPE sIv,
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LIST oF CoM[¡ENTEBS AND SHoRT.NA[4ES/ACRoNYI\4s

Short-name/Acronym

lst American Law Cenler, lnc.
American BarAssociat¡on
American Bankers Associat¡on
Añerican F¡nanc¡al Services Associal¡on
American Loss M¡tigat¡on Solutions Corp.
ARS Financial Group (Rob Peters)
David Baker, Esq,
Derêk Baughman
Christopher C. Carr, Esq.
Catherine Câsey
California Reinveslment Coal¡tion, et al.
Center for Responsible Lending
Consumer f.4odgage Coal¡tion
Consumers Union of United States, lnc.
Conference ol Slato Bank Supervisors
Credit union Nat¡onal Associat¡on
Chase Home F¡nance, LLC
Nick Chucales
Civ¡l Juslice, lnc. (Ph¡ll¡p Rob¡nson)
Dargon Law Firm PLLC
f Un¡dentifiedl Davidson
EDLAW (Edward Davidson)
James Robert Deal, Esq.
Chrìs Dìx
The Florida Bar
Crystal Francis
Terry Franzen and Michael P¡erce
Gabel Legal Serv¡ces, L.L.C. (John Gabel)
Geotfrey Lynn Giles
Bar Georgia State Bar
IUnidenl¡f ied] Goldberg
Julia Leah Greenfìeld, Esq.
John Gutner
Housing Policy Counsel
Ian Hirsch
George Holler
Josiah Hunler
lllinois Office of the Anorney General
lllinois Beal Eslate Lâwyers Association
lllino¡s State Bar Assoc¡alion
Carol Lawson
The Lawyers Committee for Civil Rights Under Law
The Legal Assistance Foundat¡on of Metropol¡tan Ch¡cago
Legalpdse, lnc.
Liberty Credit Law (H. Bruce Bronson, Jr.)
Land of Lìncoln Legal Ass¡slance Foundat¡on, lnc.
Law Foundation of Silicon Valley
Maìne State Bar Associat¡on
Massachusetts Off¡ce of the Attorney General
Karen Matejcek
He¡di McLaughl¡n
Metropolis Loans (Camer¡n Ha\,!'lhorne)
Mortgage Bankers Associâl¡on
Michigan State Bâr
Otfice of the l\rinnesola Attorney Gêneral
The ¡,¡ìssour¡ Bar
Nalìonal Associalion of Attomeys General
Nalional Association of Relators
Nalional Community Re¡nvestment Coaljl¡on
Nalional Consumer Law Cenler, et al.
Nat¡onal Counc¡l of La Raza
Nevada D¡vision of Mortgage Lend¡ng
New York City Deparlment of Consumer Affairs
Off¡ce of Thrift Superv¡sion
Oh¡o Attorney General
Oh¡o Povêrty Law Cenler
Oregon State Bar
Aaron Parkey
Michele Peters
Rale l\4od¡fical¡ons, lnc. (David Deal)
Jesse Bodrìguez
The Fìogers Law Group (Rick Rogers)

Commenter
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LIST oF CoM[4ENTERS AND SHoBT-NAI\¡ES/AcBoNYMS_Continued

Short-name/Acronym Commenter

S.J. Mobley & Associates, LLC (Sara Mobley)
Edc Schertzing, Treasurer, lngham County, Ml
Char Seise
Sargent Shdve¡ Nal¡onal Cenler on Poverty Lâw
Ann Shaw, Esq.
Stewarl Smith
Drew Syg¡t
The National Loss ¡,¡¡ligal¡on Associalion
US Home Loan Advocates
U,S, Homesupport (Thomas Kim)
Lawrence Wallace
Westside l\4in¡sters Coal¡tion
W¡sconsin State Bar

List ofFTC Mrq,RS Law Enforcement
,{ctions

. FTCv. Residential Relief Found.,
.¡¡¡c., No. 1:10-cv-3 2rs-IFM (D. Md. filed
Nov, 15,2010)

c FTCv. U.S, Homeowners Relief,
Inc,, No. SA-CV-10-1452 JST (PJWX)
(C. D. Cal. filed Sept.27,2o1o)

c FTCv. Nat'l Hometeam Solutions,
¿¿C, No.4:08-cv-067 (E.D. Tex. filed
Aug. 30, 20101 (cortempt action)

. FTCv. Dominont leods, lLC, No.
1i1o-cv-0099 7-PLF (D. D.C filed June
15,2010)

. FTC-,I. Fitst Universal Lending,
¿¿C, No.09-CV-82322 (S.D. Fla. filed
Nov. 18,2009)

c FTC v. Truman Foreclosure
. ssrs¿once, ¿¿C, No. 09-23543 (S.D. Fla.
filed Nov. 23, 2009)

c FTCv. Debt Advococy Ctr, LLC,No.
1:09CV2712 (N.D. Ohio filed Nov. 19,
2009)

. FTCv. Ki¡kland Young, LLC,No.
09-23507 (S.D. Fla. filed Nov. r8,2009)

. FTCv, Ist Guot. Mottgãge Corp,,
No. 09-CV-61840 (S.D. Fla. filed Nov.
17 , 2009)

c FTCv. Woshington Dats Res,,Inc,,
No. 8:09-cv-o23o9-SDM-TBM (M.D.
FIa. filed Nov. 12, 2009)

c FTCv. Fed. Housing Modificotion
Dep'l, Inc, No. 09-CV-01753 (D.D.C.
filed Sept, 16,2009)

. FTCv, Inl¡nity Group Servs., No.
SACV09-00977 DOC (MLGx) [C.D. Cal.
filed Aug. 26, 2009)

c FTCv. United Credit Adjustets,
Inc., No. 3:09-cv-00798 (lAP) (D.N.1.,
Amend. Compl. filed Aug. a, 2oOg)

. FTCv. Apply2Save, lnc., No. 2:09-
cv-0034s-EIL-CWD (D. Idaho filed July
14,2009)

. FTCv. Loss Mitigation Servs.,lnc.,
No. SACV09-800 DOC (ANx) (C,D. Cal.
filed July 13,2oos)

. FlCv. Canfk¡e¿ No. 1:09-cv-00894
(D.D.C,, Amend. Compl, filed June 18,
2oo9)

. FTCv. LucasLawCe¡fe¡ "1¡c.", No.
SACV0e-770 DOC (ANx) (C.D, CaÌ.
filed July 7, 2009)

. FTCv. US Forcclos|rc ReliefCotp.,
No. SACV0S-768 ryS (MGx) (C.D. Cal.
filed July 7,zoos)

. FTCV, Freedom Forcclosure
Prevention SpecioJrsús, ¿LC, No. 2:0g-cv-
01167-FIM (D. Ariz. fiìed June 1, 2009)

c FTCv. Data Med. Capitol, Inc.,No.
SACV-99-1266 AHS (Eex) (C.D. Cal.,
App. Contempt filed May 27,2OOg)

o FTC v. Dinamica Financierc LLC,
No. 09-CV-03ss4 CAS PJWx (C.D. Cal.
filed May 19,2009)

c FTCv, Fed. Loan Modification Lqw
6¿¡., L¿P, No. SACV09-a01 CJC (MLGX)
(C.D. Cal. filed Apr. 3, 2009)

. F?Cv. -Rya¡, No. 1109-00535 (HHK)
(D.D.C., Aûend. Compl. filed Mar. 25,
2oo9)

o FTCv. Home Assu¡e, llG No.
8:09-CV-00547-T-23T-Sm (M.D. Fla.
filed Mar. 24, 20091

. FTCv. New Hope Prop. LLC,No.
1:09-cv-01203-JBS-JS (D.N.J. filed Mar.
77 ,2OO9)

. FTCv, Hope Now ModiÍicøtions,
¿¿C, No. 1:09-cv-01204-IBS-JS (D,N.J.
filed Mar. 17, 20Og)

. FTCv. Nat'l Forcclosurc Relìef,Inc.,
No. SACVoS-117 DOC (MLGx) (C.D.
Cal. filed Feb. 2,2009)

c FTCv. United Home Savers, LLP,
No. 8:08-cv-0173s-VI\4C-TBM (M.D.
Fla. filed Sept, 3, 2008)

. FTCv, Foteclosure Soiutions, LLC,
No. 1r08-cv-01075 (N.D. Ohio filed Apr.
28, 2008j

. FTC v. Mortgage Forcclosurc
So.luúions, lnc., No. Bì08-cv-388-T-
23EAt (M.D. FIa. filed Feb. 26, 2008)

c FTCv. Nøt'l Hometesm Solutions,
¿¿C, No.4:08-cv-067 (8.D. Tex. filed
Feb.26,2oo8)

. FTCv. Sofe Harbow Found. of
FJo¡ido, Inc., No. 08-C-1185 (N.D. Ill.
filed Feb. 27,2008).

trrl. Final Rule

List ofSubiects ill 16 CFR Part 322

Cor¡sumer p¡otection, Trade practices,
Telemarketing.
I For the ¡easons set forth in the
prearnble, the Fede¡al T¡ade
Commission amends title 16, Code of
Fede¡al Regulations, by adding a new
pari 322, to ¡ead as follows:

PART 322_MORTGAGE ASSISTANCE
RELIEF SERVICES

Sec.
322.1 Scope ofregulaüons itr this pâlt,
322.2 Deñ¡itio¡s,
322.3 Prohibited representatioDs.
322.4 Disclosures ¡eqì¡led i¡ commelcial

colnlnùtricatiohs.
322.5 P¡ohibitio[ on collection ofadva¡ce

pa)¡ments and related disclosures,
322.6 Âssisting and facilitatiDg,
322.7 Exemptiorìs.
322.8 Waiver not pe¡mitted.
322.S Recordkeepin8 and compliãnce

requirelnents.
322.10 

^ctions 
by states,

322,11 Severability.

,A.uthorityl Public Law 111-9, section 626,
123 Stat. 524, as amended by Public Law
111-24, section 511,123 Stât. 1734.

S322.1 Scopê of r€gulatlons ln th¡s part,
This paÌt impleÛlents the 20Og

Omnibus Appropriations,{ct, Public
Law 111-8, section 626,723 Slal,524
(Mar. 11, 2009), as clarified by the
CÌedit Card Accountability
Responsjbility and Disclosure Act of
2009, Public Law 111-24, section 511,
723 Stat. 7734 (May 22, 20Og).

S322,2 Deflnltlons.
Fo¡ the ourooses of this oa¡t:
(a) "CIeá¡ aid p¡ominent5' means:
(1) In texhral communications, the

required disclosures shall be easily
readable; in a high degree of cont¡ast
from tìe immediate background on
which it appears; in the sarne languages
that a¡e substantially used in tlle
comme¡cial communication; in a format
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so that the disclosu¡e is distinct from
other text, such as inside a bo¡de¡; in a
distinct type style, such as bold; pa¡allel
to the base ofthe commercial
communication, and, except as
otherwise p¡ovided in this rule, each
lette¡ of the disclosu¡e shaìl be, at a
minimum, the larger of 12-point type or
one-half the size of the largest letteÌ o¡
numeral used in the name of the
adve ised website or telephone number
to which corsume¡s are ¡eferrcd to
receive info¡mation relating to ary
mortgage assistance ¡elief service,
Textual communicatiors include any
commùnications in a wriiLen or printed
fo¡m such as print publications o¡
words displayed on the sc¡een of a
computer;

(2) In comúuûications disseûinated
orally or through audible means, such as
radio o¡ stÌeaming audio, the required
disclosu¡es shall be delive¡ed in a slow
and delibe¡ate manner and in a
reasonably understandable volume and
pitch;

(3) In communications disseminated
through video means, such as teìevision
or streaming video, the requi¡ed
disclosures shall appear simultaneously
in the audio and visual parts of the
commercial communication and be
delivered in a manne¡ consistent with
paragraphs (a)(r) and (2) of lhis section.
The visual disclosure shall be at least
fou-r pe¡cent of the vertical pictu¡e or
screen height and appear for the
duratior of the oral disclosu¡e;

(4) ln communications made through
inte¡active media, such as lhe Internet,
online se¡vices, and software, the
required disclosures shall:

(i) Be consistent with paragraphs
(aXr) th¡ough (3) of this sectio¡;

(ii) Be made on, or immediately prio¡
to, the page on which the consumer
takes any action to incur any financial
obligation;

(iii) Be unavoidabìe, j.e., visible to
consumers without requi¡ing tlem to
scroll down a webpage; and

(iv) Appear in type at least the same
size as the la¡gest character of tl¡e
advertisement;

(5) In all instances, the required
disclosu¡es shall be prese¡ted ín an
unde¡standable la¡guage and syntax,
and with nothing conhary to,
inconsistent with, o¡ in mitigation of the
disclosu¡es used in any communication
of them; and

(6) Fo¡ p¡og¡amlength television,
¡adio, or Inte¡net-based multi-media
comme¡cial commu¡ications, tÌ¡e
required disclosures shall be made at
tle beginnirg, rleaÌ the middle, and at
the end of the commercial
communìcation.

(b) "Client t¡ust accounf' means a
separate account created by a licensed
attomey for the pu¡pose of holding
client funds, which is:

(1) Maintained in compliance with all
applicable state laws and regulations,
including licensing regulations; a¡d

(2) Located in the state whe¡e the
atto¡ney's office is located, o¡ elsewhe¡e
in the United States with the consert of
the consume¡ on whose behalfthe funds
a¡e held.

(c) "Commercial commurication"
means any written or oral statement,
illustÌation, or depiction, whether in
English or any other language, that is
designed to effect a sale o¡ c¡eate
inte¡est in pulchasing any service, plan,
or program, whethe¡ it appea¡s on o¡ in
a label, package, package insert, radio,
television, cable televisior, b¡ochu¡e,
newspape¡, magazine, pamphlet, leaflet,
ci¡cula¡, maile¡, book i[sert. free
standing inserL, Ietter, catalogue, poster,
chart, billboard, public tansit caÌd,
point of purchase display, film, slide,
audio p¡ogram transmitted ove¡ a
telephone system, telemarketing script,
onhold script, upsell script, training
materials provided to telemarketing
firms, program-length comme¡cial
("infome¡cial"), tÌ¡e Internet, cellula¡
netwo¡k, or any other medium.
P¡omotional mate¡ials and items and
Web pages are included irl the te¡m
"comme¡cial communication."

(t) "General Commercial
Communication" means a commercial
commuûication that occuÌs prior to the
consumer agreeinS to permit the
p¡ovider to seek offers of ûortgage
assistance ¡elief on behalf of the
consurrer, or otlerwise agteeiûg to use
the mortgage assistance relief service,
and that is not directed at a specific
consumet.

(z) "Consumer-Specific Comme¡cial
Communication" means a commercial
communication tlat occu¡s p¡ior to the
consume¡ ag¡eeing lo pe¡mit the
provider to seek offe¡s of mortgage
assistance ¡elief on behalf of the
consumer, o¡ othe¡wise agreeing to use
the mo¡tgage assistance rclief se¡vice,
and that is di¡ected at a specific
consume¡.

[d] "Consumer" means any natural
person who is obligated under any loan
secured bv a dwellinp.

(e) "lwálling" meais a ¡esidential
structure containirlg four o¡ fewer units,
whelher or not that st¡uctu¡e is attached
to real property, that is primaríly for
personal, family, or household
puryoses. The te¡m includes any of the
following if used as a ¡esidence: an
individual condominium unit,
cooperative unit, mobile home,
mânufâctùred hoñe. o¡ hâile¡.

(fl "Dwelling loan" means any loa¡
seculed by a dwelling, and any
associated deed of trust or mortgage.

(g) "Dwelling Loan Holder" means any
individual or entity who holds the
dwelling loan that is the subject of the
offer to provide mortgage assistance
¡elief seryices.

(h) "Material" means likely to affect a
consume¡'s choice of, o¡ conduct
regarding, arly Þortgage assistance relief
servlce,

(i) "Mortgage Assistance Relíef
Service" means any service, plan, or
program, offered or provided to the
consumer in exchange for consideration,
that is rep¡esented, expressly or by
iúplication, to assist o¡ attempt to assist
the consume¡ with any of the foììowing:

(t) Stopping, preventing, or
postponing any mortgage or deed of
trust foreclosure sale fo¡ the consumer's
dwelling, any repossession of the
consumer's dwelling, o¡ otherwise
saving tlre consumer's dwelling fiom
foreclosu¡e or reoossession:

(2) Negotiating', obtaining, o¡
arranging a modification of any term of
a dwelling loan, including a reduction
ir the amount of inte¡est, p¡incipal
balance, monthlv payments, or fees;

(e) Obtaining ány Iorbearance or
modification in the timin8 of payments
fuom any dwelling loan holde¡ or
se¡vice¡ on anv dwelline loan;

(a) Negotiating, obtaiñing, or
a¡ranging any extersion ofthe pe¡iod of
time within which the consumer mayr

(i) Cu¡e his o¡ he¡ default oû a
dwellins loan,

(ii) Re'instate his or he¡ dwelling loan,
(iii) Redeem a dwelling, or
(iv) Exercise any right to reinstate a

dwelling loan or redeem a dwelling;
[5) Obtaining aûy waiver of an

accelemtion clause or baìloon payment
contained ir any promissory note o¡
conlracI secured by any dwelling; or

(6) Negotiating, obtaining or
arranpinp:

(i) .Ã. sËort sale of a dwelling,
(ii) ,{ deed-inlieu of fo¡eclosu¡e, o¡
(iii) Any other disposition of a

dwelling other than a sale to a third
paÌty who is not the dwelling loan
holde¡.

(j) "Mortgage Assistance Relief Service
P¡ovide¡" o¡'?¡ovide¡" means any
pe¡son tlat p¡ovides, offers to pÌovide,
or arranges for others to provide, any
mort8age assistance relief service. This
te¡m does not include:

(r) The dwelling loan holder, or any
agent or cont¡actor of such individual o¡
entitv.

(2fThe servicer of a dwelling loan, or
any agent or contracto¡ of such
individual o¡ entitv.

(k)'?erson" meahs any individual,
group, unincorporated association,
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Iimited or general partnership,
corpoÉtion, o¡ othe¡ business entity,
except to the extent that any person is
specifically excluded hom the Fede¡al
T¡ade Commission's ju sdiction
pu¡suan( to 15 U.S.C.44 and 45(al(2).

(l) "Servicer" means tÌ¡e individual or
entity responsible for:

(t) Receiving any scheduled periodic
pa¡rrnents from a consumer pu¡suant to
the terms of t}Ie dwelling loan that is the
subject of the offe¡ to provide morLgage
assistance relief services, including
amounts for escrow accounts under
section 10 ofthe Real Estate Setdement
Procedures Act (12 U.S.C. 260s); and

(2) Makiûg the payments of principal
and interest and such other payments
with ¡espect to the amounts ¡eceived
I¡om the consumer as may be required
pursuant to the terms of tle mortgage
servicing loan documents or servicing
cont¡act.

(m) "Telemarketing" means a plan,
prog¡am, o¡ campaign which is
conducted to induce the purchase of
any service, by use of one or mo¡e
teìephones and which involves mo¡e
thar one inte¡state telephone call.

S322.3 Prohlblted representat¡ons.
It is a violation of this rule for any

mortgage assistance ¡elief service
p¡ovider to engage in the following
corduct:

(a) Representing, expressly or by
implicatioû, in con¡ection with the
adve¡tising, ma¡keting, promotion,
offering for sale, sale, or pelfo¡mance of
any mortgage assistance relief service,
that a consumer cannot or should not
contact or communicate with his or he¡
lende¡ o¡ se¡vicer.

(b) Misrepresenting, expressly or by
implication, any material aspect of any
mo¡tgage assístance relief service,
iûcluding but not limited tor

(1) The likelihood ofnegotiating,
obtaining, o¡ armnging any rep¡esented
service or result, such as those set fo¡th
in S 322.2(i);

(2) The amount of time it will take the
mo gage assistance ¡elief se¡vice
provider to accomplish any represented
service or result, such as those set forth
in S 322.2(i);

(3) That a mortgage assistance ¡elief
service is affiliated with, endorsed o¡
approved by, or othe¡wise associated
with:

(i) The United States government,
{ii) Any governmental homeowne¡

assistarce plar,
(iii) Any Federal, State, o¡ local

goverrment agency, unit, or department,
(iv) Any nonprofit housing counselor

a8ency or pro$am,
(v) The maker, holde¡, or service¡ of

the consumer's dwelling loan, or

(vi] Any other irdividual, entity, or
pro$alll;

(4) The consume¡'s obligation to make
scheduled periodic pa¡¡ments or any
other payments pu¡suant to the terms of
the consuxûer's dwelling loan;

(5) The te¡ms o¡ conditions of t¡e
consume¡'s dwelling loan, including but
not limited to tlle amount of debt owed;

(6) The terms or conditions of any
¡efund, cancellation, exchalge, or
¡epurchase policy for a mo¡tgage
assistance ¡elief service, including but
not limited to the likelihood of
obtaining a full or partial refund, o¡ the
ci¡cumstances in which a full or partial
refund will be granted, for a mortgage
assistance ¡elief service;

(7) That the mo¡tgage assista¡ce relief
sewice provider has completed the
rep¡eseûted services o¡ has a ¡ight to
claim, demand, charge, collect, or
receive payment or othe¡ conside¡ation;

[8) That the consume¡ will ¡eceive
legal repÌesentation;

(sl The availability, perfo¡mance,
cost, or cbaÌacteristics ofany alte¡native
to fo¡-p¡ofit mo¡tgage assistarce relief
services t¡rough which the consume¡
can obtain mortgage assistance ¡elief,
including negotiating directly with the
dwelling loan holder or servicer, or
using any nonprofit housing counselor
agency or program;

(10) The amount ofúoney o¡ the
percentage of the debt amount that a
consumeÌ may save by using the
mortgage assistance ¡elief service;

(11) The total cost to purchase the
mortgage assistance ¡elief serr¡ice; o¡

(12) The te¡ms, conditions, o¡
limitations of a¡y offe¡ ofmoltgage
ass¡stance ¡elief the p¡ovide¡ obtains
from the consumer's dwelling loan
holde¡ or service¡, including the time
period in which tìe consumer must
decide to accept the offe¡;

(c) Making a represeûtatior, expressly
or by implication, about the benefits,
performance, o¡ efficacy of a¡y mortgage
assista¡ce relief service unless, at the
time such representation is made, the
provider possesses and relies upon
competent and reliable evidence that
substantiates that the rep¡esentation is
t¡ue, For the purposes of this pa¡agraph,
"competent and ¡eliable evidence"
means tests, analyses, reseaÌch, studies,
o¡ othe¡ evidence based on the expertise
of professionals in the releva¡t area, t¡at
have been conducted and evaluated in
an objective manner by individuals
qualified to do so, using procedures
generally accepted in tle p¡ofession to
yield accurate and reliable ¡esults.

S322,4 Dlsclosures requlred ln
commerclal commun¡cations.

It is a violation of this rule for any
mo¡tgage assistance relief se¡vice
provider to engage in the following
conducti

la) Discloswes ¡n AII Gene¡al
Co m m e¡ci al Communicof ions-Failing
to place the following statements in
every general commercial
communication for any mortgage
assistance ¡elief service:

(1) "(Name of compa¡y) is not
associated with the gove¡nment, and our
service is not approved by the
goveÌnment o¡ your lender."

(2) In cases whe¡e the mortgage
assistance relief service provider has
represented, expressly or by
implication, that consumers will ¡eceive
any seNice or result set fort¡ in
S 322.21i)12) th¡ough (ô), "Even ifyou
accept this offer and use ou! service,
your lender may not agree to change
your loan."

(g) The disclosu¡es ¡equired by this
para$aph must be made in a clea¡ a¡d
p¡ominent manner, and-

(i) In textual communications the
disclosures must appear together and be
preceded by the heading "IMPORTANT
NOTICE," which must be in bold face
font that is two poiût-type larger tlla¡
the font size of the ¡equired disclosures;
and

(ii) In communications disseminated
o¡ally o¡ through audibìe means, wholly
o¡ in paÌt, tìe audio component of the
required disclosures rnust be preceded
by the statement 'tsefore using tllis
se¡vice, conside¡ the following
info¡mation."

(bl Dr'sc]osures in ¿ ll Consumer-
Specilic Commercial Commùnications-
Failing to disclose the followirg
info¡mation in every consume¡-specific
commercial communication fo¡ a¡y
mortgage assistance ¡elief se¡vice:

(1) "You may stop doing business
with us at any time. You may accept or
reject the offer of mortgage assistance
we obtain hom you¡ lende¡ [o¡ service¡],
lfyou reject the offer, you do not have
to pay us, If you accept the offer, you
will have to pay us (insert amount or
method for caìculating the amount) for
our services." For the purposes of this
para$aph, the amount "you will have to
pay'' shall consist of the total amount
tlle consumer must pay to puchase,
¡eceive, and use all ofthe mortgage
assista¡ce relief services that are the
subject ofthe sales offer, including, but
not limited to, all fees and charges.

(2) "(Name of company) is not
associated wiù tlle government, and our
sewice is not app¡oved by the
govemment o¡ your lende¡."
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(3) In cases where the ûortgage
assista[ce ¡elief service provider has
repr.esented, exp¡essly or by ...implication, that consume¡s will ¡eceive
any sewice or result set forth in
S 322.2(iX2) through (6), 'Even ifyou
accept this offer and use our service,
your lender may not agree to change
vour ìoan."- (+)The disclosu¡es required by this
paragraph must be made in a clea¡ and
p¡ominent manne¡, and-

(i) In textual communications the
disclosures must appear together and be
preceded by the heading "IMPORTANT
NOTICE," which must be in bold face
font that is two point-type laÌge¡ than
tle font size of the required disclosures;
a¡d

(ii) In communications disseminated
orally or through audible meaas, wholly
or in paÌt, the audio component ofthe
required disclosures must be preceded
by the statement "Befo¡e using this
service, consider the followiûg
info¡mation" and, in telephone
communications, must be made at the
beginning of the call.

(c) Disclosurcs in AII Genercl
Com m e rc io I Communic otio n s,

Consum e+ S pec ifi c Co m merc iøl
Coñmunicotion s, an d Oth et
Communicotions-ln cases whe¡e the
mortgage assistance ¡elief se¡vice
provider has represented, expressly or
by implication, in connection with the
advertising, marketing, promotion,
offering for sale, sale, or performance of
any mortgage assistance relief se¡vice,
that the consume¡ should temporariìy or
permanently discontinue payments, in
whole o¡ in pari, on a dwelling loan,
failing to disclose, cìearly and
pÌominently, and in close proximity to
any such representation that "Ifyou stop
paying you¡ mortgage, you could lose
your home and damage your credit
¡atirg."

S322,5 Proh¡b¡t¡on on collectlon of
advance payments and ¡elated d¡sclosu¡es.

It is a violation of tllis rule for any
mortgage assistance ¡elief service
provide¡ to:

(a) Request or receive payment of any
fee o¡ other conside¡ation until the
consumer has executed a mitten
ag¡eement between tle consumer and
the consumer's dwelling loan holder or
se¡vicer incoÌpo¡ating the offer of
mortgage assistance relief the provider
obtained from tlle corsumer's dwelling
loan holde¡ o¡ se¡vice¡;

(b) Fail to disclose, at the time the
mo¡tgage assistance relief service
provide¡ furnishes the consume¡ with
the wlitten ag¡eement specified in
para$aph (a) ofthis section, the
following information: "This is an offe¡

ofmo¡tgage assistance we obtained from
your lender [or servicer]. You may
accept or ¡eject the offer. Ifyou rcject
tl¡e offe¡, you do not have to pay us. If
you accept the offeÌ, you will have to
pay us lsame amount as disclosed
pursuant to S 322.4(bX1)l fo¡ ou¡
se¡vices," The disclosure required by
tlis pa¡a8raph must be made in a clea¡
and prominent manner, on a separate
written page, and preceded by the
headingr "IMPORT,{NT NOTICE: Befo¡e
buyirg this se¡vice, conside¡ the
following information," The heading
must be in bold face font that is two
point-type laryer than the font size of
the required disclosu¡e; o¡

(cX1) Fail to provide, at tlle tirDe tlte
mortgage assistance ¡elief service
provider furnishes the consume¡ witl
the written agreement specified in
paragraph (a) ofthis section, a notice
fiom the consume¡'s dwelling loan
holde¡ o¡ se¡vice¡ that desc¡ibes all
mate¡ial differeûces between t}re terms,
conditions, and limitations associated
with the consumer's cur¡ent mortgage
loan and the lerms, conditions, and
Iimitations associated with the
consume¡'s mortgage loan ifhe o¡ she
accepts the dwelling loan holder's or
service¡'s offer, including but not
limited to differences in the loan's:

(il Principal balaace;
(ii) Conl-ract interest rate, including

t}le maximum rate a¡d any adjustable
rates, if applicable;

(iiil Amount and numbe¡ of the
consume¡'s scheduled pe¡iodic
payments on the loan;

(iv) Monthly amounts owed fo¡
p¡incipal, irterest, taxes, a¡d ary
mo¡tgage insurance on the loan;

(v) Amount of any delinquent
pa]rments owing or outstanding;

(vi) Assessed fees o¡ penalties; and
(vii) Te¡m
(2) The notice must be made in a clear

and prominent manner, on a separale
ú,Titten page, and preceded by heading:
,,IMPORT,{NT INFORM,{TION FROM
YOUR lname of lende¡ o¡ service¡]
ABOUT THIS OFFER," The heading
must be in bold face font that is two-
poirt-type larger tha¡ tlle font size of
the required disclosure,

(d) Fail to disclose in t¡e notice
specified in paragraph (cl of this
sectíon, in cases where the offe¡ of
mo¡tgage assista¡ce relief tlre provider
obtained ftom the consume¡'s dwelling
loan holde¡ o¡ service¡ is a tlial
mortgage loan modification, the teÌms,
conditions, and limitations of this offer,
including but not limited to:

[1) The fact that the consumer may
not qualify for a permanent mortgage
loan modification: and

(2) The likely amount ofthe
scheduled periodic payments and a¡y
a¡rears, payments, or fees that the
consume¡ would owe in failing to
qualify.

S322.6 Asslstlng and lacllltatlng.
It is a violation ofthis rule for a

pe¡son to p¡ovide substantial assistance
or support to any mortgage assistance
relief sewice provide¡ when that pe¡son
knows o¡ consciously avoids knowing
that ùe provider is engaged in a¡y act
or p¡actice that violates this rule,

S322.7 Exempt¡ons.
(a) An atto¡ney is exempt from this

part, with the exception of S 322.5, if the
atto¡nev:

(t) Piovides mortgage assistance relief
services as part ofthe practice of law;

(2) Is licensed to practice law in the
slate in which tle consumer for whom
the attorney is providing mortgage
assistance ¡elief services resides o¡ in
which the consumer's dwelling is
located; and

(g) Complies with state laws and
regulations that cove¡ the salrte type of
conduct tìe ruìe reouíres.

(b) An attorney wlo is exempt
pursuant to paragraph (a) of this section
is also exempt from S 322,5 if the
ettornev:

(1) Dåposits any funds ¡eceived f¡om
tle consumer prior to peúorming legal
services in a client t¡ust account; and

(2) Complies with all state laws and
regulations, including licensing
regulations, applicable to client trust
accounts,

5322.8 Wa¡ver not permltted.
It is a violation of this rule for any

person to obtain, o¡ attempt to obtain, a
waiver ftom any consume¡ ofany
protection provided by or any right of
the consume¡ unde¡ this ¡ule.

$322.9 Recordkeeplng and compllance
fequlroments,

(a) Any mortgage assistance relief
provider must keep, for a period of
twenty-four (24) moutls f¡om the date
the ¡eco¡d is c¡eated, the following
¡ecords:

(t) All cont¡acls o¡ other agreements
between the p¡ovider alld a¡y consumer
for any mo¡tgage assistance relief
se¡vice;

(2) Copies of all wdtten
communications between tle provider
and any consume¡ occu ing p¡ior to the
date on which tle consumer ente¡ed
into a¡ agreement witll tle provider for
any mo¡tgage assistance ¡elief se¡vice;

(s) Copies ofall documents o¡
telephone recordings created in
connection with compliance with
paragraph (b) of this section;
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(+) All consumer fiìes coltaining the
names, phone numbe¡s, dolla¡ amounts
paid, and descriptions ofmortgage
assistance ¡elief services purchased, to
t¡e extent the mortgage assistance relief
service provider keeps 6uch inîo¡mation
in the ordinary course ofbusiness;

(5) Copies of all materially different
sales sc¡ipts, t¡aining materials,
comme¡ciaì communications, or other
marketing materials, includinB websites
and weblogs, for any mortgage
assistance ¡elief seNice; and

(6) Copies of the documentation
provided to the consumer as specified
in S 322.5 of this ¡ule;

þ) A mortgage assistance relief
seryice provider also musti

(1) Take reasonable steps sufficient to
monitor and ensure that all employees
and independent conbactols comply
wit}r this ¡ule, Such steps shall include
the monito¡ing of communícatíons
di¡ected at specific consumers, and
shall also include, at a minimum, the
following:

(i) If tÏe mortgage assistance relief
seryice p¡ovider is engaged in the
telemarketing of mo¡tgage assistaDce
relief sewices, performing random,
blind recording and testing of the oral
¡epresentations made by individuals
engaged in sales or othe¡ custome¡
seryice functions;

(ii) Establishing a procedu¡e fo¡
receiving and ¡esponding to all
consumer complairts; and

(iii) Ascertaining the ¡umbe¡ and
natu¡e of consume¡ complaints
¡egaÌding bansactions in which all
employees and independent cont¡actors
are involved;

(2) lnvestigate promptly and fully
each consumer complaint received;

(3) Tal(e coFective action with ¡espect
to any employee o¡ contÌactor whom tìe

mo¡tgage assistance relief se¡vice
provider determines is not complying
with this rule, which may include
tlaining, disciplining, or terminating
such individual; and

(4) Maintain any information and
mate¡ial necessary to demonst¡ate its
compliance with parag¡aphs (bX1)
through (3) of tlis section.

(c) A moÍgage assistance relief
provider may keep the records required
by S 322.10(a) th¡ough this sectior in
any form, and in the same manne¡,
format, o¡ place as it keeps such ¡ecords
in the ordinary course ofbusiness,

(d) It is a violation of this ¡ule fo¡ a
mo¡tgage assista¡ce relief se¡vice
pÌovide¡ not to comply with this
section,

S322.f0 Actlons by states.

Any attorrey general o¡ otler office¡
of a state authorized by the state to b¡ing
an actíon under this part may do so
pursuant to Sectior 626(b) ofthe 2009
Omnibus,tppropriations Act, Public
Law 111-8, section 626, 123 Stat. 524
(Mar. 11, 2009), as amended by Public
Law 111-24, section 517,723 Stat,7734
(May 22, 2OOg).

S322.11 Soverabil¡ty.

The provisions of this ¡ule a¡e
separate and severable from one
anotler. If any provision is stayed or
dete¡mined to be invalid, it is tlle
Commission's i[tention that tl¡e
¡emaining provisions shall continue in
effect.

By direction of the Commissiotr.
Donald S. Cla¡k,
Secrctary.

The following statement will not
appear in the Code of Federal
Regulations,

Statement of CommissioneÌ J, Thomas
Rosch

Mortgoge Assistonce Relief Sewices
Rule, Fìle No. R911003

I suppoÌt the Commission's adoption
today of the final Mortgage Relief
Services Rule ("MARS Rule") and its
accompanying Statement of Basis a¡d
Pu¡pose, I wlite tìis sepa¡ate statement
to explain my decision to vote in favor
of the MARS Rule in light of my
dissenting vote against the issuance of
tle debt ¡elief services amendments to
the Telemarketing Sales Rule ["the
TSR"¡.r

Although I had concerns about certain
aspects ofthe ¡eco¡d in the lSR
rulemaking proceedirlg relatiûg to tÀe
need fo¡ an advance fee ban, I believe
that the ¡ecord in the MARS rulemaking
proceeding supports a ba¡, In coming to
this conclusion, I draw two distinctions,
Fi¡st, the business model fo¡ tlre
p¡ovision of moÍgage assistance relief
se¡vices differs f¡om debt ¡elief services
in tlat it does rlot ¡equile consumer
pa¡ticipation iIl orde¡ to achieve a
successful result. Rathe¡, the likelihood
of attaining a parLicular, promised result
¡ests solely on the MARS provider's
own effo¡ts. Second, the length of time
it takes to attain a mo¡tgage assistance
¡elief¡esult (and hence the duration of
the advance fee ban) is much sho¡te¡
than the time it typically takes to obtain
settlements of a consume¡'s debts.

IFR Doc.2010-29694 Fil€d 11-30-10;8:45 âml

AILLING CODE 675IH)I-P

I My opirior as lo ùe record i¡ the debl relief
servicos TSR rùl€mal<ing proc€sdin8 is limited to
the( rul€msling procÊedirÌg Êlona. Any individual
cas6, alle8i¡B either vioìeuoß ofSectiotr 5 or
violations oftbs debt roliefservices amendmenls to
th€ TsR, trould hevs rohÊ iudrsd on th€ pârdculsr
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Mortgage Assistance ReÌief Services Rule: A Compliance Guide for
Lawyers ¡ron

Many pêopl. whô h€ve tEuhlc påy¡ng thek nofrgå8es s6ek tegs¡ asdst¡nce to s€!,e th€ìr hoÍìes o. â¡/otd br€dosu¡E.
S€Mces cDns'¡ûl€ß øsI tsrÀ,ysrs to p€ffoÌm run tho gsnr¡i úprês€nüng .fénl¡ $ñô 6rê ln t€€€t pro.á€dhCs rÊlãtêd Io
fored¡Êùre: arfvlslng tiom on thê rêgsr 6nd rar t¡lìp carþnB of foÉdosur€, sùoÌr stes, or bâhì(ruptcyì or nãgofåUng â
ñod¡ltcãüorr ol € d¡€nt8 toen.

LEwyft ntlo otfer nôdgsgo sss¡9å¡c6 r€tret 5êÌvlcss ne€d to tnow t¡€r rho F6dêrEt Tr¿ds Comm¡sgon IFTC), t¡6
n¿toñi! @nsL¡mor poÞ.don ågency, hEs tssled s Eou¡stþn stect¡ng how theså s€Mc€B csn be Ír¿ú€¡ed ån.t pÞür,€d:
Ùr€ Mofigsgê ¡ssr'ra¡.ê RêÍ€t séMcss (MRs) Rul6. 8€c¡u!. süom€y' ¿m 6!bJ6cr þ st r€ r€qurf'mênrs riår dupflcare
much of wnal Ùlè Ruþ Eq'rlres, trìá Rutê håe prcviEons rhâr sp€dfcsly ad.rE6s ho prsdiæs ot süomêr€ t*io pmvtrtè

CEd¡t

Advsrrslng.nd M!*odng
B¡BlcB

Adv€rtÈlng ånrl Mdr*oü¡W

Oobt

Mortgâso Londl¡ìg

To¡6¡narkoting

Rôâ¡ Eilåb tnd Modgagoc

Are Attomrys Covered By The MÂF.s Rule?

h gensrÉI, €tlome!'8 åÉ not covüêd by th6 MARS Rute f:

l. lrsy prorid6 mrlsase asslÊbnc¿ rottet s€Nicês 6¡ part or thÞ praclt ê of tåw:

2. They a¡6 [censed tô pBdtcs Iâw h ino 6ls¡s wh€ß tìef denr or tl€t. dlsnfs holn€ 16 þ.atedi årìd

3, fh€y .ompt v¡rh slt retê!€ni ståte taws efld r€gulaüoîs côîcÂmtng åüomey condúcr_

Altom€y8 wto don't cômp¡y vdüì th€sê Equtr€ftent5 å¡E subjed to t¡ô R¡¡e's provj:joßs. ÊEmptes or acÙviUæ lhår t¡þty
@utd .ãusá anomeys tD ¡B€ t¡eh sEmpton t¡clu.þ:

. Alouiln! lhêlr ÉffÞ to be uæd h sotiê'tåliôns to cfer¿s wihùt
a

;
,)

t
¡rþrtgå!é åsrdanc8 r€tler 6ervk€e

. Misropresenttng ony íiateriEt å+¡€cl ot thèt¡ têgat s€rvicæ. ¡ndud¡rg ûìâ t*e¡¡hood th€y'ù gôt â fsvorsbtê t4[,
sn âñllållon wilh , gorrmnont 6!encÏ, or be côst of üEtr servi6s:

. sh8dng legal fo93 fo¡ ¡rÂRs-rEtated s€ryicss wttì non-€tlomsys:

. Herplng non€tomêys ensage tn tho unåuùìorized pr,âcüce of tâw;

. Fâ[¡ng !o te¿p dlenb rEesonåbv ¡r¡foflfEd åbout t¡eìr ñårêß, ¡nctudtno he pote¡üåt for sóêrsê oulcomes:

. Fåill¡g lD vårft di¡¡gonËy and conlPerenuy on bèndt of ûìek c¡ienß - ülst ¡s, ñor mrdng ressônâbte etort! tô get
rìodgågê åss¡stÂnc¿ r€tþf; and

. Engagl¡g ¡n â $¡desp¡ead þteña €üng op€rådo¡ì Etåflod by non_€Uomqs.

what;bout Colecting Legal Fees?

L,s¡¡¡y€E can challq cl¡entB tþês I¡r edva¡cê If: O rhêy're prcvidh€ ñonsEs6 ssEsþn€s rexÊr 3âÌv|.@ €s p¡ri of pråc¡ic¿
of Isw: 2) ü'eyre lic¿ns€d tn ule 6t¡te tn whtch the¡r dìont or the¡¡ clents home ¡s to¿âredi 3) ther/ß codply'ng wiü¡ 6tat¡
lâ!/!'l €¡d .águlåüons .oflcsmhg åromêy cðnduct ånd ¡t) bofore thèy perñom sny s€nicss, tìoy ptâc¿ th€ fs€s tn s dtant
tust åccôu¡l Ü¡al @rp[ás wflh Etâre teß €nd regutÉùors. Non+üomsy6 $¿ìo ofêf írodg€go ssg6Þnce ,Þ et sêrvcss
@n'l col6cl fÊ€€ unul rhetr o¡stoñèr hå6 âc.Epred å wi[6n offer of mngaoe rsltef ftôm Ùletr rander or slvcer.

lJndêr th€ Rule. anomeys cânl !¡¡ûdrsw iê€5 tn ttìo dtsnt ùùsl accounl beforÞ oêm¡ng lhe t66 o. tÍcl¡f¡i¡o tie erqmse,
To måhláln lhek €¡omptior fDm U¡û Rüte s bâ¡ on upfonr re*, guomêys rrrr compg wis| ã[ âüelo r€qùtßÍEnrs rÊtâteit
rD r¡50 0f c¡ìenl ùu6r åc.ounrs. |.3wÊ ánd ægutaüoß ro. .üorñevs vs¡v Þv sLare, bùt ex¡rfìpt€E 0f ådtviues útar ue6¡y cÐutd
cEuse €üom€y! lo losa tt¡€lr eEmptoî tndudâ:

SHARE Ot'R RESOIJRCES. HERES HOW.

http://business.ftc.gov/documents /bus77 -mortgage-assistance-relief-services-rule-lawyers 4lIl/2011
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atþmey eâûìs lees or lnêrrs eþ6nse5i

2. Tront-lo8d¡ng'fe€s ror Ìrþdo8!€ rEllel sslslr¡ø sruids lo ã)p€dlle lhe withdÉq€l or lunds frorll s dlenl tusl
ûúunC

4. Få[¡ng to nori9 å c¡iod of a !$ùdmlt€l so üåt ho o. sh€ h€s o¡ optortuníy l¡ roview û€ tB¡sscüon and. ¡l

ne€ss€ry, contssl lt or

5. lf a dlenl conlesls € sriÙt(lr8wãt, f.lüng lo l(eeÞ r¡os tunds $p3El6 äDm oltler d¡ênB ånd ãlofne}€ turds,

Tho Rulo dooso t rëtl(t üìe typ6 of feee süoÌney8 may cnargo üìolr cõsnta. Atlomeys may áargo any ldrd of fe6,
lnclud¡ng Íat f6o6, conungen¿y f305, ¡o{Jû fe€s. or sotra aomblnåtþn. Hos,€ve( b€lbE pêrfônÍ¡ng pomlsèd s€Mcês,
€üomûys musl dôpos¡t any fee ln 6 dlent ùust €€¡.ut Resddl6s of tto Vpå ot fÊ€ ân å[omoy châ¡los, ho or 3ho c¿nl
witìdrûw rEney fDn ho Ec.lunl unül fe€s sre oa¡rEd or arpens hdnod.

For Morc l¡formation

MARS Rul€:

Molgag6 A$¡sl¿næ Felef S€rvìc$ Rul€: A Complbnce G!id6 fd Bù!¡¡nêÊs

htþ://þugn€ss.nc.gov/dooJnFnÈ/hts7êmorlg8go-ålslslånco-r€tief'sefticeerulo

Ths BCP Businêss Cefltec Yourunk lo be l-8w

ouestlons sboutlhe MÄRs Rule? contacl:

Dlvlsþn of F¡nânltål Pradc6s
Bur€8u of Consum€r P¡oÞcüofl
FedéEl TEd6 CoÍû¡sloo
Wás¡inston, Dc 205€0

l2o2) t2ç3221

Th€ FTC sorl(s br ho consumêr

l¡fornaüon to Ëush€66€€ lo heþ Uem comply wil¡ l¡ê låw. To 6ls 6 co{¡plslnl or get fre€ hfo.íladon on cÐnsùrner

lssues, Vdt nc.gov or ca! roll-frE¿, 1477-FTqHELP (1.47?1824¡157); TTY: 1¡6&6534261. lt/blch a vldeo, ltow lo Fle
Ð corrpl¿/rl, ãr flcoovMd€o to ls6m rþlE. -th€ FfC eflle¡s consürÞr cônplÉhts ¡nlo lh€ ConsuÍEr Smline¡ NetaorÍ. a

Êsor¡s onlìnã dsla!âæ arìd in¡,Bsr,gauv8 lool @¿d by huídrÞd6 of cM áft! criminâl lÂ¡/ snlonâmênl ále¡cles ln üle U.S.

and abro€d, For fr€€ comp¡¡¡n6 l@LEs. üs¡ tiè Sushès C€¡rer. bß¡nes.ic,gw.

You¡ Opportunity to Coúment

Thå l,l¡üonal SÍEI| Bus¡n€ss Ombùdsmån ånd

about l¿då.ål cornpl8rìcê ånd efiforE mGíÌ âdlvinþs. E¡cù ye8( he Oßburlsrmn èwlulés thê @nduct ot thesê acüvitiss
¡ l rsr.6 oå€tì ag€nq/6 r€sponshæn€ss ¡o síì¡[ buslnos6ês. small bùs¡ñs8s€r cân commerr lo lhe ombudsm€n wlü]oul
16!r of mpdsl. To øînEnt. cãû lo¡Llæ I4€A-REGFAIR (l €8&73+3247) or go lo ì,'¡ww.sbå.9ov/ombuds¡En.

Fêòruáry 2011

htþ://business.ftc.gov/documents/bus77-mortgage-assistance-relief-services-rulelawyers 4111/2011



Administration Rolls Out Short Sale, Deed-in-Lieu
Options for HAMP Loans That Gan't Be Modified

(From lnside ñiloftgage Financel

The Obama administration has released detailed guidance on a new Home
Afrordable Foreclosure Altematives program that features cash incentives for
bonowers, seMcers and inveslors for executing short sales or deeds-in-líeu of
foreclosure.

The HAFA program is available for loans that otherwise meet the criteria for the
Home Affordable Modmcafion Program but cant be restructured successfully, The
guidelines issued recently as HAMP Supplemental D¡rective 09-09 only apply to
loans not owned or sed¡ritized by Fann¡ê Mae and Freddiê Mac, which have their
own short sale and deed-inlieu incentive programs.

The new program wont take effed until April 5, 2010, and seNicers are e&ected to
develop their own written policies to implement it. All HAFA loans must first be
considered for HAMP modificatíon, and data collec{ed in that process can be used
for assessing a possible short sale or deed-in-lieu tÉnsac{ion.

lf the servicer hasn't already done so, the bonower must be advised in wfiting
about the availab¡lity of a short sale or deed-in-lieu and have 14 days to mull it over.
Servicers are expec{ed to perform a finenc¡al analysis to delermine whether a short
sale or DIL is in the best interest of the ¡nvestor or mortgage insurer, but the HAMP
net present value model does not projeci such cash flows.

The servicer has to get an independenl property valuatíon that cannot be charged
to lhe bonower, and a title check must also be completed. lf neither a short sale nor
DIL is available, written notíce must be made to the bonower.

Before approving a short sale, the servicer has to determine the minimum net
proceeds that will be accepted by the ¡nvestor. Customary trãnsac{¡ons costs must
be taken into account. The program requires serv¡cers to use a sfandard short sale
agreement that outlines the responsib¡lities of the servirær and lhe borower that
includes a fixed termination date not less than 120 days after the agËement takes
efied.

A DIL t¡ansadion must indude the full rclease of the debt and wa¡ver of all claims
againsf the borower. The borower has to agree to vacate {he property by a certain
date, leaving it in clean condition with a marketable title.

Servicers may agree to a DIL even if the bonower hasn'l already made a good-faith
effort to market the property, if that's acceptable to the investor.

No Forælosure

Servicers may init¡ate or cont¡nue with a foreclosure proceed¡ng during the short
sale or DIL process, but the foreclosure can't be completed wh¡le assessing a
bonowe/s eligibility, wait¡ng for the retum of an executed agreement, during the



term of a short sale agreement or pending transfer of the property during a DlL.

The bonow_eis mortgage payment cannot exceed 31 percent of gross monthly
income wh¡le a short sale o¡ DIL is pending, and serviòers may r,iaive payment
altogether. The bonower is responsible for clearing up any o{her liens on the
property, allhough the servicer måy negotiate on the bonówer,s behaff. Second lien
holders can get up to $3,OOO from the proceeds ofthe sale to release the loan.

fgll_oy^|ry successill comple{¡on of a short sale or DlL, the bonower cân get up to
$ 1 ,500 to cover relocation expenses. Servicers are pa¡d $1 ,000 to cover
adminilrat¡ve and processing costs for lhese transáctions. lnvestors will be paid a
maximum of $1,000 for allowing up to $3,000 in short-sale proceeds to Ue påiA to
secondlien holders.

The program features â complete set of required standard documents and reporting
requ¡rements. As with HAMP itself, Fannie Mae is serving as the administ¡atór for -
the short sale/DlL program and Freddle ís the comptiance agent.


